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‘ten JourRNAL is published 
to advance sound thinking in 
the field of insurance law re- 
lating to Life, Health and 
Accident, Fire and Casualty, 
Automobile, and Negligence, 
and to review unfolding de- 
velopments of interest and im- 
portance. Thus the JouRNAL 
presents timely articles on 
pertinent subjects of insur- 
ance law, digests of recent 
decisions, comments on pend- 
ing legislation, reviews of 
legal articles in contemporary 
publications, and other fea- 
tures reflecting the changing 
scene of insurance law within 
its scope of coverage. 


In the interest of stimulating 
current thought and frank 
discussion of significant rele- 
vant topics in insurance law, 
the pages of the JouRNAL are 
made freely available. Be- 
cause of this open policy of 
expression, no editorial re- 
sponsibility is assumed for the 
ideas and opinions set forth. 
On this basis contributions 
are invited. 
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The age of stratoliners and “flying boxcars” is here! 


Common Carriers in the Air 


by KENNETH R. THOMPSON 


T THE TIME this is written, flying 

the Atlantic has become routine. Planes 
take off and land as often as trains start 
and arrive in some railway transportation 
systems. (See “A Plane for Europe Every 
20 Minutes” by Russell Owen, N. Y. Times 
Magazine, April 29, 1945, p. 12.) “Every 
minute of every day more than 100 trans- 
port planes are aloft between Natal, Brazil 
and Miami, Florida.” (Gill Wilson, N. Y. 
Herald Tribune, August 17, 1945.) Airplane 
designers have more than doubled the horse- 
power of the same size engine that was used 
efficiently about five years ago. Whether 
international air transportation takes on the 
form of being state controlled or subsidized, 
or open to all and with unlimited compe- 
tition, may not be the question at this time, 
but we do know that in the next five years 
we shall see crews of men who have handled 
1500-bomber raids, handling passenger and 
cargo and mail lines that will bring the 
nations as close together in travel and 
commerce as the states in our land. These 
past years have been devoted to making the 
airplane a good battle wagon or destroyer. 
The next five years will develop its passen- 
ger and freight carrying capabilities to an 
extent that will be astounding as we look 
back over the period of a decade—not even 
mentioning jet propulsion planes that fly 
with the speed of sound. Perhaps atomic 
propulsion will then be in use. 


It is believed that in a ten-year period 
locusts can destroy crops valued at over 
$500,000,000. The future will see airplanes 
changing their war measures and declaring 
war on such pests, spraying them with dust 
that will destroy them before the swarms 
take off. D. D. T. from planes will wage 
war on insects. Strafing will be along lines 
to aid mankind in fighting such enemy pests. 
With the future opening up the heavens for 
the plane, we must expect the law and the 
precedents to grow with the cases which 
will arise. To make possible such growth, 
courts will have to draw upon adjudications 
of the past. 
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KENNETH R. THOMPSON 
See “‘Who’s Who in This Issue,” 
page 701 


Aircraft Cases Only 


In the discussion of carriage by aircraft, no 
attempt will be made to go into the prin- 
ciples that apply generally to carriers of 
land and sea. This discussion will deal only 
with cases and legislation that have a direct 
bearing upon the law governing carriage by 
aircraft and aircraft insurance, whether the 
air carrier undertakes to carry passengers 
or goods. 


In 1932 we find counsel for the defense 
arguing that a certain defendant airplane 
operator should not be considered a common 
carrier because a common carrier can only 
be one who engages in “the carriage of the 
thing or person from one place to another 
on terra firma’, and contending that “so new 
a craft, so new an industry” ought not to 
“be so classified and charged with” the lia- 
bility of acommon carrier. (Smith v. O’Don- 
nell, 5 P. (2d) 690; 1932 USAvR 145, 146.) 
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In 1945 we have airlines covering our own 
country and foreign lands and the sea and 
deserts; the common carrier by air has be- 
come firmly established. 


Contracts for carriage by air are like other 
contracts. There must be an offer and an 
acceptance, and without these fundamentals 
there can be no contract. (Roberts v. North- 
west Airlines, Inc., 201 Minn. 89; 275 N. W. 
410; 1938 USAvR 114.) 


The Common Carrier 


Common or public carriers of passengers, 
like common carriers of goods, are engaged 
in a public calling which imposes on them a 
duty to serve all without discrimination. 
They undertake for hire to carry all per- 
sons, indifferently, who may apply for pass- 
age, as long as there is room and there is 
no legal excuse for refusing. The distinc- 
tion between a public or common carrier of 
passengers and a special or private carrier 
of the same is that it is the duty of the 
former to receive all who apply for passage, 
so long as there is room and no legal excuse 
for refusing, while such duty does not rest 
upon the latter. (North Amer. Acc. Ins. Co. 
v. Pitts, 1928 USAvR 178, 183; 213 Ala. 102; 
104 So. 21, 40 A. L. R. 1171, quoting with 
approval 10 Corpus Juris 606, 667.) The 
court in the Pitts case, supra, in holding that 
the aeroplane involved was not a common 
carrier, remarked: “No one could demand a 
ride in this aeroplane. It had no schedule, 
and it carried no baggage. It made no stops 
in its flight, ended usually where it com- 
menced. (In Smith v. O’Donnell, 215 Cal. 
714, supra, the fact that the plane was oper- 
ated in a non-stop circular service, return- 
ing to its starting place, did not prevent the 
court from holding that the operator was a 
common carrier.) The trips in the air were 
each made by special arrangement with the 
owner by the prospective passengers. The 
plane could be hired at times to make spe- 
cial trips from one place to another. These 
flights in the air from the water in front of 
the hotel around the bay and return were 
made at no regular times, but by arrange- 
ment with the owner by the prospective 
passengers. (Compare: Brown v. Pacific Mu- 
tual Life Ins. Co., 1928 USAvR 186.) He 
was under no duty to receive all who ap- 
plied, without discrimination, so long as 
there was room, and no legal excuse... . It 
was owned and personally operated by him 
for hire, when it met with his pleasure or 
he saw fit to do so, and it was so generally 
understood in and around Camp Walton. 
It is true the trip through the air was dan- 
gerous, and it was the duty of Whitted, after 
he had contracted with persons to make the 
flight, to exercise the highest degree of care 
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and caution for the safety of the passengers; 
but this did not render the aeroplane as 
operated by him a common carrier of pas- 
sengers.” (The court, in the Pitts case, also 
approved the language of the court in 

eorgia Life Ins. Co. v. Easter, 189 Ala. 478, 
defining what constitutes a common carrier 
of goods as applying to an airplane, where 
the test was said to be: “Whether he has 
held out that he will, so long as he has room, 
carry for hire the goods of every person 
who will bring goods to hini to be carried. 
The test is not whether he is carrying as a 
public employment or whether he carries to 
a fixed place, but whether he holds out, 
either expressly or by course of conduct, 
that he will carry for hire, so long as he 
had room, the goods of all persons indiffer- 
ently who send him goods to be carried.”) 


The Pitts case, supra, might be considered a 
sight-seeing service case. We compare the 
result reached in that case with the case of 
Ziser v. Colonial Western Airways, Inc., 1933 
USAvR 1, 162 A. 591, 10 N. J. Misc. R. 
1118, where the court regarded the defend- 
ant as a common carrier. It appeared in 
this case that the defendant accepted all 
persons excepting those that were obnox- 
ious for one reason or another. The court 
said that a set schedule is not a requisite 
of being a common carrier. 


Even though a carrier does not operate over 
a fixed route and makes its charge on the 
operating cost of the plane per mile yet it 
may become liable as a common carrier 
(McCusker v. Curtiss-Wright Flying Service, 
1933 USAvR 105; 269 Ill. App. 502). In 
Curtiss-Wright Flying Service v. Glose, (1933) 
66 F. (2d) 710, 290 U. S. 696, 1933 USAvR 
26, 228; 1934 USAvR 20, where the ticket 
was sold to the decedent as a “passenger” 
and at a fixed price and the plane had not 
been chartered, the operator was held to be 
a common carrier. The operator solicited 
the patronage of the travelling public, ad- 
vertised its schedules and rates and had 
stipulations covering baggage. 


On the other hand, if the owner of a plane 
permitted another to use it, with the owner’s 
pilot, when he was not employing it, pro- 
vided the one using it reimbursed the owner 
for expenses entailed in its use, the owner 
could not be held to be a common carrier. 
(Bird v. Louer, 273 Ill. App. 522; 1934 USAvR 
188.) 


To constitute one a common carrier of pas- 
sengers it is necessary that he hold himself 
out to the public as such. Selling tickets to 
anyone who comes along, although retaining 
the privilege to refuse intoxicated or obnox- 
ious persons, is some evidence of being a 
common carrier. The fact that a carrier 
excludes such persons does not deprive it 
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of its status as a common carrier. (Hagmasi 
v. Colonial Western Airways, 1931 USAvR 
80; 1933 USAvR 1.) In the case of Law v. 

rvanscontinental Air Transport, Inc. (U. S. 
Dist. Ct., Eastern Dist. of Penn., June 11, 
1931; 1931 USAvR 205), the court charged 
the jury as follows: “You will take into 
consideration the evidence, undisputed, I 
believe, of the Pennsylvania Railroad ticket 
agent, who testified that he sold the defend- 
ant’s tickets generally to the public from his 
window without discrimination, except as to 
the overloading of planes, and you will also 
take into consideration the defendant’s cir- 
culars by which it advertised the regular 
times of operating its planes; and, while 
the question is for you, I should think you 
would have very little difficulty in arriving 
at the conclusion that under the evidence in 
this case this defendant is a common car- 
rier.” 


In the case of State, use of Beal v. McLeod, 
1932 USAvR 94, 97, the court granted the 
following instruction to the jury: 


“If defendant . . . carried passengers for 
hire and accepted as passengers any person 
who presented themselves and were not ob- 
jectionable by reason of improper conduct, 
then the defendant was a common carrier 
and bound to exercise the highest degree 
of care and diligence for the safety and pro- 
tection of such passengers.” (Compare: 
Seaman v. Curtiss Flying Service, 1929 
USAvR 48, 1931 USAvR 227, 229, and Stoll 
v. Curtiss Flying Service, 1930 USAvR 148; 
1932 USAvR 163.) 


In the case of Conklin v. Curtiss Flying Serv- 
ice, Inc., 1930 USAvR 188, the court found 
that the defendant’s operations on the day 
of the accident did not constitute such con- 
duct as to impose the liability of a common 
carrier upon the defendant. The defendant 
was using an amphibian airplane to fly cer- 
tain persons over Beach Haven, when the 
motor stopped suddenly and as the plane 
was gliding to the surface of the water, the 
motor started up, the plane catapulted from 
the water into the air and the left wing pon- 
toon buried itself in the water. The motor 
was torn loose, fell on three passengers and 
killed them. In its charge to the jury, the 
court ruled that the defendant was not an 
insurer of the safety of its passengers and 
was liable in damages only in the event the 
jury found that defendant had been careless 
and negligent in the operation of the plane; 
that such negligence must be proved by a 
fair preponderance of the evidence; and that 
if defendant had taken every precaution to 
guard against danger, and had done what a 
reasonably prudent person would have done 
under all the circumstances to avert a dis- 
aster, it was not liable. The jury found in 
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In the Conklin case 
(See: 2 Air Law 


favor of the plaintiffs. 
they awarded $12,000. 
Rev. 280; 86.) 


English Law 


Mr. Justice MacKinnon in Aslan v. Imperial 
Airways, Ltd., 175 L. T. 378; 45 T. L. R. 316; 
38 Com. Cas. 227, 1933 USAvR 6, said: “I 
see no reason why a man who carries goods 
by a machine that travels through the air 
should not be a common carrier or assume 
the liabilities of a common carrier if he acts 
in a certain way. I think the definition of 
the late Mr. Carver in Sect. 4 of his book 
Carriage of Goods by Sea is probably as 
accurate as one can get: 


‘A common carrier is one who is engaged 
in the trade of carrying goods as a regular 
business, and who holds himself out as ready 
to carry for any who may wish to employ 
him,’ and if a man who owned an aeroplane 
or a seaplane chose to engage in the trade 
of carrying goods as a regular business and 
to hold himself out ready to carry for any 
who wished to employ him so far as he had 
room in his airship or aeroplane for their 
goods, very likely he would become a com- 
mon carrier or be under the various liabili- 
ties of a common carrier.” The court, how- 
ever, found that the defendant in this case, 
by the terms of the contract of carriage, 
was not a common carrier and was merely a 
bailee for hire. 


Under the International Air Traffic Asso- 
ciation’s General Conditions of Carriage, a 
carrier reserves the right to refuse to enter 
into a contract of carriage without giving 
any reason. (Art. 13, parag. 2.) 


The English Carriage by Air Act, 1932 (22 
& 23 Geo. 5, c. 36) provides that nothing con- 
tained in this convention shall prevent the 
carrier either from refusing to enter into 
any contract of carriage, or from making 
regulations which do not conflict with the 
provisions of this convention. (Art. 33.) 


Canadian Law 


In Nysted v. Wings, Ltd., [1942] 3 D. L. R. 
336, July 14, 1942; 1942 USAvR 120, 121, 
the court said: “The law which governs car- 
riers by air is the same as that which gov- 
erns carriers by land or sea”. 


Luddit, et al. v. Ginger Coote Airways, Ltd., 
[1942] 3 D. L. R. 29; [1942] 4 D. L. R. 353; 
1942 USAvR 178, held that a carrier, not- 
withstanding the Canadian Transport Act 
of 1938, may release itself of liability be- 
fore the flight. The ticket ‘issued provided 
that the passenger travelled at his own risk 
entirely. 
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Carriage of Passengers 


In the case of Jack Adler v. Chicago & South- 
ern Airlines Inc., 41 F. Supp. 366, 1942 
USAvR 18, defendant had accepted plaintiff 
as a passenger for a 4 P. M. scheduled de- 
parture flight from Chicago to St. Louis 
and the flight was cancelled but thereafter 
performed at 7:26 P. M. Plaintiff sued in 
the Eastern District Court of Missouri for 
damages. His complaint was dismissed on 
the ground that the reasonableness or law- 
fulness of the “practice” of cancelling sched- 
uled flights can only be determined by the 
Board under the Civil Aeronautics Act of 
1938 (which act works in a manner parallel 
to the Interstate Commerce Act in connec- 
tion with railroads, and the Shipping Act 
of 1916 relative to steamship companies), 
and that the court was without jurisdiction 
to grant relief to the plaintiff until the pla‘n- 
tiff was able to allege in a complaint that he 
had exhausted all of his remedies before 
that board. The court said: “The doctrine 
of primary jurisdiction has become a familiar 
part of the field of federal jurisdiction s'nce 
it was announced by the United States Su- 
preme Court in the Abilene case (Texas & 
Pacific Rv. v. Abilene Cotton Oil Co., 240 
U. S. 426 (1907).)” Expla‘ning this doc- 
trine, the court said: “. .. When Congress 
has created an administrative commission, 
board or agency with jurisdiction over and 
power to regulate some particular field of 
endeavor, the courts, both state and federal, 
are without jurisdiction or power to grant 
relief to any person complaining of anv act 
done or omitted to have been done, if the 
act or omission is of such a nature as to be 
within the sphere of regulation of the ad- 
ministrative agency involved, until such time 
as the nerson complaining has exhausted his 
remedies before such administrative body.” 


In the Adler case. the Civil Aeronautics 
Bureau later held that defendant was justi- 
fied in postponing the flight in question be- 
cause it was unsafe to attempt the flight at 
the time due to the probabilitv of encounter- 
ing an unfavorable icing condition. The Bu- 
reau found that the complainant had failed 
to establish the allegation that the flight had 
been cancelled because of an _ insufficient 
number of passengers to justify operating 
the flight. 3? 


A passenger on an airplane buys his ticket 
subject to traffic regulations. A carrier can- 
not sell a ticket on any other basis without 
violating the law, because Section 483 of 
the Civil Aeronautics Act, 49 U. S. C. A. 
1944 Sup. 208, requires the filing of these 
regulations and forbids a carrier from de- 
parting from them. This follows the general 
rule that specific contracts inconsistent with 
the terms of tariff schedules are void (9 Am. 
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Jur. 531, 533). The Washington Supreme 
Court on April 17, 1945, had before it the 
question of whether passengers on the flights 
scheduled shall be displaced and the equip- 
ment used to accommodate those who have 
been interrupted in their trips, or whether 
those who have been delayed must wait for 
the first available seats if they are to con- 
tinue by air. Upon the question of what 
rule should be followed with regard to pri- 
orities of reservations, the carrier contended 
in support of its practice that, obviously, of 
the two alternatives, the latter inconven- 
iences the least number of the traveling pub- 
lic. The former throws every passenger off 
schedule for so long a period as is necessary 
to absorb the number of delayed passengers 
with space not reserved. 


The Adler case, supra, shows that a com- 
plainant contending that such practice is un- 
reasonable or discriminatory should first 
exhaust all his remedies before the Civil 
Aeronautics Board. This is so because oth- 
erwise uniformity of practices would be im- 
possible. However, where the contention is 
that the carrier has breached its contract of 
carriage and the case is submitted upon the 
theory that the carrier has violated a regu- 
lation which is a part of the contract, a 
court has jurisdiction to determine the mat- 
ter. (Jones v. Northwest Airlines, Inc., Wash. 
Sup. Ct., April 17, 1945; CCH Aviation 
Service, $4029.) In the Jones case the 
plaintiff contended that the carrier breached 
its contract of carrying by its conduct be- 
cause knowing that complainant’s time was 
limited, it undertook to carry him by air and 
sold him a round trip ticket on that basis of 
time limitation, and then later cancelled the 
flight because of weather conditions and 
required him to wait until the next available 
reservation, rather than proceed on the next 
plane. To follow the passenger’s contention 
would have required the carrier to cancel 
someone’s reservation in order to secure a 
space for him. The ticket had been “sold 
subject to tariff regulations’—the quoted 
words were printed on its face. The traffic 
regulations provided in effect that a carrier 
may cancel any flight at point of origin or 
at any other point and may omit any sched- 
uled stop at any time it deemed such action 
advisable or necessary; and that the carrier 
will not be responsible for failure of air- 
craft to depart or arrive on scheduled time. 


The court found that it was the established 
practice of the carrier involved and others in 
the same business, to follow the course taken 
in the instant case, and affirmed the trial 
court, which found that the carrier had not 
breached its contract or violated any regu- 
lation that was binding upon it. 
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The Test 


The test in determining whether an oper- 
ator is a common carrier or not, is whether 
or not he holds himself out by his acts so 
that the public can draw the conclusion that 
he will, without discrimination, so long as 
there is room, carry for hire, and provided 
there is no legal excuse for refusing carriage. 
(1 Journal of Air Law 34; 13 Journal of Air 
Law & Commerce 283.) He is regarded in 
some respects as a public servant (4 R. C. L. 
546, 1000; Sections 2, 468), and “is so called 
as being a person who professes himself 
ready to carry goods for everybody” (Great 
Northern v. L. E. P. Transport, [1922] 2 K. B. 
742, 765). “There can be no doubt, under the 
general law of common carriers ... that 
those air lines which are engaged in the 
passenger service on regular schedules on 
definite routes fall within the classification” 
of being a common carrier. (Smith v. O’Don- 
nell, supra, 5 Pac. (2d) 690, aff’d in 215 Cal. 
714, 12 Pac. (2d) 933.) 


Duty to Inspect 


After an aircraft is licensed, and between 
the times that it is inspected for airworthi- 
ness by an inspector, the owner is charged 
with the continuous duty of maintaining the 
aircraft in a good and proper state of repair 
and flying condition. Periodic inspections 
must be made. The result of the inspections 
must be entered in the log-book under the 
signature of the person making the inspec- 
tion. Government inspection must be per- 
mitted at any time and place for the purpose 
of determining the aircraft’s flying condi- 
tion and state of repair; and the government 
may fix the time and place for all inspections 
and tests for airworthiness. (Air Commerce 
Regulations: Sections 16, 26, 27, 28; Aero- 
nautics Bulletin No. 7; 7-E.) 


In the event of an accident, a report must 
be made without delay to the Government; 
a damaged aircraft must not be flown until 
it has been fully repaired in accordance with 
Government requirements, and the holder of 
an aircraft license may at any time be made 
to comply with any of the requirements 
which were a prerequisite for the original 
licensing. In addition to the Airworthiness 
Requirements, licensed airplanes with merely 
installed engines—old, new, or reconditioned— 
and airplanes upon which major repairs have 
been made to the plane structure must be 
first test-flown by a licensed pilot before 
carrying passengers for hire. (Air Com- 
merce Regulations: Sections 39-32, incl.; 


Aeronautics Bulletin No. 7-H.) 


The importance of such matters becomes 
evident in case of a crash involving litiga- 
tion or a suit on a policy which may contain 
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provisions excluding liability under certain 
conditions. 


In the case of injury or death of a passenger, 
the question of whether the defendant was 
negligent in making a proper inspection of 
the plane is properly left to the jury. (Boele 
v. Colonial Western Airways, Inc., 110 N. J. L. 
46; 146 Atl. 436; 1933 USAvR 78, 81.) In 
the Boele case, the court said: “There might 
be abundance of proof as to the care and 
inspection of an automobile or an airplane, 
but its use after an opportunity to observe 
its defective operation, without adequate re- 
pair, would be some evidence of negligence. 
Perfect servicing and inspection of an air- 
plane is no answer to the suggestion that 
the pilot, if he had observed, must have 
known of the faulty operation of its engines 
before he made his fatal flight.” 


Duty to See that the Plane Is Fit 


The law governing carriers by air has been 
derived in great measure from that which 
governs carriers by land or sea. An air 
carrier is practically an insurer of the safe 
delivery of goods at their destination, sub- 
ject only to acts of God and of public ene- 
mies. It acts as a bailor and is responsible 
for safe delivery. In respect to persons 
carried, the air carrier generally is not held 
to the very high degree of care of being an 
insurer of their safety. Its duty towards 
them is to exercise adequate care in all that 
pertains to the sufficiency and operation of 
the plane—to carry them with all necessary 
care. Any failure to take the required de- 
gree of care would be negligence for which 
the air carrier might be liable in damages. 
The court in Nysted, et al. v. Wings, Ltd., 
et al., 1942 USAvR 120; [1942] 3 DLR 336, 


said: 


“What constitutes adequate care in any par- 
ticular instance, depends upon circumstances, 
and cannot be declared in any precise terms. 
As Erle, C. J., told a jury in Ford v. London 
& South Western Railway (1861) 2 F. & F. 
730 at 732: ‘Negligence is not to be defined, 
because it involves some enquiry as to the 
degree of care required, and that is the de- 
gree which the jury think is reasonable to 
be required from the parties, considering all 
the circumstances’.” 


After bringing together a collection of quo- 
tations from cases dealing with what consti- 
tutes adequate care, the court said: 


“To summarize the foregoing statements: 
a common carrier of passengers is required 
to exercise care in providing a carriage for 
the journey. Having contracted for hire to 
carry passengers—human beings—in safety, 
he is held to a very high degree of care. 


THE AIR 


(647) 








He is bound to examine the vehicle in ad- 
vance with thoroughness, to exercise the 
utmost vigilance and foresight that pertains 
to its safety and fitness. He is held to 
warrant and ensure that his vehicle, at the 
commencement of its journey, shall be rea- 
sonably fit for the journey—not absolutely 
fit, but reasonably fit. Fitness refers solely 
to the vehicle—to its actual condition: ‘rea- 
sonably’ refers to that fitness—to the degree 
of that fitness. The carrier’s opinion or be- 
lief that his carriage is fit—however honest 
or reasonable that belief may be, is not rele- 
vant—at least is not a governing factor,— 
the objective fact, not the subjective one, 
controls. In order to be in fact fit, the ve- 
hicle must be free from all defects which are 
capable of being detected by any known 
available means of discovery. The only de- 
fects which are outside the reach of this 
duty are latent defects which defy discovery 
by any known means of detection. And 
finally, as the responsibility for fitness rests 
upon the carrier, and upon him alone, the 
carrier cannot be excused for any failure of 
his vehicle by showing that he relied upon 
the high reputation of the manufacturer or 
repairer of the machine.” 


In the Nysted case, defendant’s plane crashed 
on April 10, 1936, shortly after the take-off. 
The breaking of the propeller blade was the 
cause of the crash. The court, in finding for 
the plaintiffs, said: 


“This is not a case of latent defect. Expert 
examination and analysis have set this ques- 
tion at rest. The metal was of uniform qual- 
ity throughout and free from defects of 
quality or manufacture. 


“However the defect be regarded, it was in 
all probability initiated by minute fissures 
or cracks which were discoverable by ade- 
quate inspection. 


“From all these circumstances, the suspicion 
of defect in the propeller on April 8 never 
cleared up; the breakdown at the very be- 
ginning of the flight, the character of the 
break (showing the high probability of the 
existence of a crack before the take-off), 
the general warnings about the inspection and 
use of this type of blade, the exclusive con- 
trol of the aircraft by the defendant, the 
probability that an accident would not have 
occurred had adequate care been taken, all 
these circumstances justify a strong infer- 
ence of negligence on the part of the de- 
fendant. That inference is not neutralized, 
much less overcome, by defendant’s expla- 
nation that the propeller was of a standard 
type, that it was manufactured by a respon- 
sible company and recently adjusted by an- 
other, that the aircraft had been carefully 
inspected by competent air-engineers and 
certified airworthy for the flight, and that 
the break was due to fatigue. All aspects 
of this explanation have been considered, 
and some of them have been rejected. The 
explanation does not rebut the inference of 
negligence. 


“I therefore find and hold the defendant 
liable. 


“This conclusion is the opposite of that 
reached in Galer v. Wings, Ltd., [1938 USAvR 
177] arising out of the same accident. But 
in this trial the plaintiffs have had the ad- 
vantage of some additional evidence and 
perhaps a fuller trial on the old evidence. 
Here the effort has been made to give the 
general effect of evidence, rather than recite 
the formal details of it, and to analyze the 
whole in reference to the respective rights 
and duties of the parties.” 


(To be continued) 


—————— oe I 


“The Letter Killeth—” 


“If we consider only the letter of the statute, the plaintiff’s contention would 
appear to be sound. But, as has been repeatedly pointed out, the strict letter does 
not always tell the story. A great chief justice of this state said many years ago: 
‘It has been repeatedly asserted, in both ancient and modern cases, that judges may 
in some cases decide upon a statute even in direct contravention of its terms: that 
they may depart from the letter in order to reach the spirit and intent of the 
act... .’—Thaxter, J., in Stelle v. Smalley, Maine Supreme Judicial Court. October 


2, 1945. 23 CCH AuTOMOBILE CasEs 824. 


Due Process an Essential Human Right 


“Every one has the right to have his criminal and civil liabilities and his rights 
determined without undue delay by fair public trial by a competent tribunal before 
which he has had opportunity tor a full hearing. The state has a duty to maintain 
adequate tribunals and procedures to make this right effective.”—American Law 


Institute. 
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“Court” reconvenes: Further commentary by Professor Borchard 


Recent Declaratory Judgments 


by EDWIN 


‘INCE the writer’s report of last spring, 

the following insurance cases indicating 
the use of the declaratory judgment have 
been reported. They are presented with a 
critical comment as to the employment of 
the procedure in question. 


Hypothetical Rights 


In Perlberg et al. v. The Northwestern Mutual 
Life Insurance Company (United States Dis- 
trict Court, Eastern District of Pennsyl- 
vania; August 6, 1945; 11 CCH Lire CAsEs 
14), plaintiffs, the insured and named bene- 
ficiaries, sought a declaratory judgment as 
to what their rights would be under the 
extended automatic insurance of a life insur- 
ance policy issued by the defendant, in case 
the premium were defaulted. The insured 
paid all premiums due up to the present 
time. On November 17, 1943, he wrote to 
the company requesting a calculation of the 
extended period of insurance in the event 
of default of premium on the next due date. 
Defendant computed that in the event of 
default on January 15, 1944, the insured 
would be entitled to term insurance in the 
amount of $4,962 for thirty-two days from 
the date of default. Plaintiffs disputed de- 
fendant’s method of computation and 
brought this declaratory action for a judi- 
cial interpretation of the relevant clauses 
of the policy, and a declaration that plain- 
tiffs’ construction was correct. 


The petition was dismissed on the ground 
that the policy was not in default and any 
declaration as to the effect that default 
might have would necessarily be based on 
a hypothetical state of facts, a condition not 
within the scope of the Declaratory Judg- 
ments Act. 


It would seem that this was a correct con- 
struction of the declaratory judgment pro- 
cedure. The plaintiff merely desired advice 
as to what his rights would be under a state 
of facts which had not occurred. While 
future rights are sometimes declared where 
a present condition justifies the assumption 
that certain facts will continue, it is not 
within the scope of a declaratory action to 
decide upon rights that are purely hypo- 
thetical. 
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See “Who’s Who in This Issue,’”’ 
page 701 


Federal or State Law to Govern? 


In New Amsterdam Casualty Company v. 
Berger, et al., (United States District Court, 
Eastern District of Michigan; April 4, 1945; 
23 CCH AvutTomosILe CAses 560), a situation 
arose much like that in Maryland Casualty 
Company v. Pacific Coal and Oil Company, 
312 U. S. 270. In the New Amsterdam case 
the insurer brought an action against the 
insured and the two parties claiming to have 
been injured by the insured’s negligence, 
for a declaration of non-liability. The com- 
pany claimed that no insurance was in force 
at the time of the accident, since a former 
policy had not been renewed. The insurer 
was a New York corporation, the defend- 
ants, citizens of Michigan. The injured par- 
ties moved for their dismissal on the ground 
that the complaint failed to state a cause 
of action against them, since under the 
Michigan Declaratory Judgment Act relief 
would not be granted against the injured 
persons on a similar complaint in the state 
court. The motion to dismiss was over- 
ruled, since the federal court had jurisdic- 
tion, the necessary amount was involved, and 
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there was diversity of citizenship; the issue 
was therefore within the jurisdiction of a 
federal court, to be governed by federal law. 


It would have been erroneous as well as 
unfortunate to dismiss the injured parties, 
as it would have been in the Maryland 
Casualty case. If the declaration for the in- 
surance company cannot be made applicable 
to the injured parties, the purpose of such a 
declaration would largely be lost. As it is, 
one judgment can settle the rights of all the 
parties, and a second suit, with possibly 
different outcome, becomes unnecessary. 


Cooperation Clause Nullified 


In O’Morrow v. Borad (California District 
Court of Appeal, Second District; July 31, 
1945; 23 CCH AutomoBiLe CAsEs 656), plain- 
tiff brought this action for declaratory relief 
against his automobile insurer and one 
Borad, the owner of a car which had collided 
with the plaintiff's at an intersection. Both 
parties claimed to have suffered personal 
injuries and property damage. Both parties 
carried automobile insurance in the same 
companies. While plaintiff was preparing 
to file suit for damages sustained, Borad 
filed his action against O’Morrow. The 
insurance companies were notified and dis- 
cussion arose as to how the situation was 
to be handled. O’Morrow finally proceeded 
with defense of the Borad action and with 
his counterclaim, the actions being handled 
by his personal attorneys. The insurance 
companies considered this a breach of the 
cooperation clause, and O’Morrow there- 
upon brought this action for declaratory 
relief. The trial court concluded that 
O’Morrow had violated the conditions con- 
templating cooperation of the companies in 
his defense. On appeal, the appellate court 
held that the conflicting interests presented 
made it impossible for the insurance com- 
panies to conduct the defense of the actions 
on either Borad’s claim or O’Morrow’s 
counterclaim, and that the companies were 
estopped to compel O’Morrow to entrust 
them with the control of his defense. Since 
the insurers were disqualified, O’Morrow 
did not violate the cooperation clause and 
he was entitled to defend Borad’s action 
through attorneys of his own selection. The 
court concluded, however, that the insurers 
were not liable for O’Morrow’s expense in 
hiring attorneys when he was accomplish- 
ing the same purpose by defending the 
Borad action and the filing of the counter- 
claim as would have been accomplished in 
filing an original independent action against 
Borad. Otherwise, the payment of the serv- 
ices woud result in a profit to O’Morrow 
instead of a reimbursement. Likewise, the 
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company was not liable for the attorneys’ 
fees incurred by O’Morrow in the prosecu- 
tion of this declaratory proceeding, since he 
could have proceeded to trial in the damage 
action and could there have had a judicial 
determination of the issue. The judgment 
was thereupon reversed. 


This is an unusual case in that the fact 
that there was one set of insurers for both 
parties nullified the cooperation clause of the 
policy, and relieved O’Morrow from compli- 
ance therewith. The payment of O’Morrow’s 
attorneys was, however, avoided because 
O’Morrow would have had to defend the 
Borad action in any event. And the declara- 
tory action raised issues which could have 
been presented in the damage suit. The 
judgment exemplifies the operation of equi- 
table principles in the solution of a dif- 
ficult factual situation. 


Jurisdictional Amount Exceeded 


In Fowles v. Commercial Casualty Insurance 
Company (United States District Court, 
Eastern District of Washington; April 2, 
1945; 10 CCH Lire CAses 927), the insured 
brought an action against the company for 
a declaratory judgment seeking to compel 
defendant to pay hospital expenses and 
weekly disability allowances under its policy, 
alleging that he became totally and per- 
manently disabled as the result of an ac- 
cident, that he had over 29 years of life 
expectancy, and that he would therefore be 
entitled during life to receive benefits 
amounting to over $35,000. He also alleged 
that benefits of $2,575 had already accrued. 
Defendants refused to pay on the ground 
that the insured had changed his occupa- 
tion and that under the policy its liability 
was limited to such portion of indemnities 
as the premium paid would have purchased 
at the rate but within the limits fixed by the 
company for a more hazardous occupation, a 
sum which plaintiff claimed would nullify 
all benefits. The defendant company inter- 
posed a demurrer and made a motion to 
quash on the ground that the jurisdictional 
amount did not equal $3,000. The court, 
however, ruled that when the validity of 
the entire policy was in issue and the value 
of the policy exceeded $3,000, the court had 
jurisdiction, even though the accrued lia- 
bility for disability was less than $3,000. It 
held that the life expectancy of the insured 
could be considered. Whereas the principal 
sum was only $1,000, the weekly indemnity 
was $25, which the company claimed the 
plaintiff had lost for life by reason of his 
changed occupation. The court decided that 
the jurisdictional amount was exceeded. 
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The precedents would indicate that the court 
was correct in that if the validity of the 
entire policy was involved, the jurisdictional 
amount was exceeded. 


Was “K” the Agent of Insured? 


In Samuels et al. v. American Automobile 
Insurance Company (United States Circuit 
Court of Appeals, Tenth Circuit; June 20, 
1945: 23 CCH Avutomosite CAsEs 274), the 
insurance company successfully brought an 
action for a declaration to determine its 
liability under the policy. The named in- 
sured was MR, and the policy provided 
coverage under an omnibus clause for the 
named insured and a permissive user. MR 
permitted her son to use the automobile. 
He was inducted into the Army and had 
the vehicle in his possession while at camp. 
On weekend leave he was accompanied by 
another soldier, one K. They visited a 
tavern, drank liquor, and after the son re- 
tired, K took the car out for a drive, without 
the son’s permission. A collision occurred 
with another automobile in which several 
persons were injured. Two of the occupants 
sued in federal court, two in a state court. 
Judgment was rendered in the federal court 
against the son in favor of injured persons. 
Thereunon the company sued for this declara- 
tion and secured judgment that it was not 
obligated to pav the judgments against the in- 
sured or to defend the state court action. 
On appeal the question was whether K was 
within the provisions of the omnibus clause. 
Proof was offered that the named insured 
had not delegated nermissive use to K, and 
that K used the vehicle solely on his own 
behalf. No evidence connected K_ with 
MR or her son, R. Hence the judgments 
obtained against R were not within the 
coverage of the policy, and judgment was 
affirmed. 


The company’s persistence in this case was 
rewarded by a favorable judgment. The case 
is not unusual, but turned on the question 
of whether K was the agent of the insured 
or the permittee, R. This having been an- 
swered in the negative, the company was 
released from all liability. 


Tardy Notice to Insurer 


In The Preferred Accident Insurance Com- 
pany of New York v. Castellano, et al. (United 
States Circuit Court of Appeals, Second 
Circuit; April 24, 1945; 22 CCH AutTomoBILE 
Cases 1086). a declaratory judgment action, 
the plaintiff insurance company sought 
confirmation of its position denying liability 
under a policy issued to defendant laundry 
on its truck, covering accidents arising out 
of the operation of the truck in loading and 
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unloading. A woman was injured by the 
insured when he dragged a basket of laundry 
across the sidewalk. The accident occurred 
December 16, 1942. The injured person’s 
attorney notified the laundry in March, 
1945, but the laundry notified the insurance 
company only when suit was filed against 
it in May, 1943. The court agreed with the 
company that the covenant to notify the in- 
surer promptly was not fulfilled. The in- 
surance company was therefore relieved of 
its obligation to defend the insured under 
the policy. 


This was a most appropriate use of the 
declaratory judgment by a_ prospective 
jeopardized debtor before undertaking the 
expense of defending the insured. No other 
procedure was available to accomplish the 
object in view. 


Deaf Agent Informed of Accident 


General Accident Fire and Life Assurance 
Corporation, Ltd. v. Dickinson et al. (United 
States District Court, Northern District of 
California; June 4, 1945; 23 CCH Automo- 
BILE CASES 117) was a declaratory action 
by the insurer against the insured to 
establish that under the facts the former had 
not waived the timeliness of the notice, as 
the insured alleged. It was admitted that 
no written notice of the accident had been 
given the company, but it was contended 
that the insured had informed the agent of 
the accident, and that the company was 
estopped to deny proper notification. The 
first jury rendered verdicts in favor of de- 
fendants, the insured and the injured par- 
ties. But after appeal to the Circuit Court 
of Appeals, a new jury decided not to fol- 
low the old judgment and entered judgment 
for the company. The Circuit Court of 
Appeals had decided that the action was 
purely at law, that the verdicts were binding 
on the court and that judgment thereon 
should be entered. The insurance company 
thereafter made a motion for a new trial 
and the new court determined that the ver- 
dicts were unsupported by the evidence and 
that the insurer was entitled to a new trial. 
It was established that the agent of the 
company was known to be deaf, and the 
court was unconvinced that he ever heard 
the insured’s alleged statement concerning 
the accident, particularly where and when 
it occurred and who was injured. The court 
remained unsatisfied that notice reached the 
company even if written notice was waived. 


The company’s persistence appears to have 
been justified, since the second judgment 
affirmed the validity of its position and re- 
versed the first. 
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“Operation or Use” 


In Commercial Standard Insurance Company 
v. Bacon et al. (United States District Court, 
Western District of Oklahoma; March 28, 
1945; 23 CCH Avutomosite Cases 319), a 
somewhat different result was obtained. 
Here the court, on an action by the 
company disclaiming liability, had to con- 
strue the terms “operation or use” in the 
policy. It appeared that the policy cov- 
ered one W’s operation of a class B motor 
carrier, The vehicle actually covered was a 
tractor and a semi-trailer tank, used to 
transport petroleum products. A leak de- 
veloped in the outlet valve at the rear of 
the tank, and the equipment was taken to 
a shop for repair. In anticipation of this 
it was emptied and steamed for the purpose 
of cleaning preparatory to the necessary 
welding. While applying the electric torch 
an explosion occurred, causing injuries re- 
sulting in the death of the welder. The 
explosion was the result of the heat applied 
by the electric torch upon the outlet valve, 
causing gas fumes or vapors within the 
semi-trailer to explode. The insurance com- 
pany disclaimed liability for the death of the 
welder. The policy covered injuries includ- 
ing death due to negligence in the operation 
or use of the vehicle. The company con- 
tended that “operation and use” did not 
include the explosion. The court held, how- 
ever, that repairs were necessary in the 
effective use and operation of the equipment, 
and that if the gas fumes or vapors had 
been properly removed there would have 
been no explosion which the torch could 
have set off. Hence the company was liable 
for the injury. 


This seems like a reasonable result, and is 
in line with the precedents bearing on the 


subject. It is impossible to say whether the 
company should have brought the suit for a 
declaration of non-liability. If it was a 
close case they were justified; otherwise not. 


Friend of Dead Soldier Not 
Eligible Beneficiary 


Jones, etc. v. United States of America et al. 
(United States District Court, District of 
Massachusetts; June 7, 1945; 10 CCH Lire 
Cases 1022) was a memorandum decision 
arising out of a motion of both parties 
for a summary judgment to dismiss a 
declaratory judgment suit. It appears that 
the intervenor, GK, sought recovery under 
a policy issued on the life of the insured, 
a deceased soldier, under the National Serv- 
ice Life Insurance Act. Her claim, arising 
out of a verbal designation of the deceased, 
was dismissed as the Act said the insurance 
was payable “only to a widow, widower, 
parent, child, brother or sister 
of the insured.” This excluded a person like 
the intervenor, a friend only. The insured 
had directed the named beneficiary to make 
certain disposition of the proceeds, includ- 
ing $4,500 to GK. The latter contended that 
this constituted a trust of the proceeds for 
her benefit. The court, however, sustained 
plaintiff’s contention that GK was not one of 
the class eligible as a beneficiary under the 
Act. 


This seems a sound result, while the action 
of the intervenor can hardly be criticized. 
She was named as a beneficiary by the de- 
ceased not in a formal will and yet was not 
an eligible relative under the Act. She was, 
therefore, excluded on a literal interpretaion 
of the statute. 
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Cain’t Have No Fun Any More! 


Possession of a sub-machine gun has been ruled illegal by the New York Attorney 


General. 


Though the War Department prohibits returning military personnel 


from bringing back firearms of the automatic type, some returning servicemen 
have acquired sub-machine guns as souvenirs, just to keep around the house. 


“Peace—It’s Wonderful” 


Though the impending peril of a sudden atomic ending hangs over everybody, the 
average human mite is much more likely to mature his insurance by automobile 
collision. Since the termination of gasoline rationing, deaths on the highway have 


increased nearly 50 per cent. 
since then. 


On Improving Other People 


And no atom bomb deaths have been reported 


“Judicial reform is a subject that lawyers are not unwilling to discuss, while 
reform of the bar is a safe topic to discuss with judges.”—Journal of the American 


Judicature Society, August, 1945. 
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Ambiguous Language in 
Insurance Policies 


by W. T. BIE 


HY do insurance companies persist in 

using ambiguous language in their 
policies? For over a century the courts 
have been handing down decisions against 
insurance companies because the language 
used in the policies was ambiguous and 
“ambiguities in insurance policies are con- 
strued most favorably to the insured.” 


Notwithstanding this familiar rule, policies 
are still issued that contain long intricate 
sentences, conflicting paragraphs, and lan- 
guage so difficult to interpret that a court 
decision is required to know what the policy 


covers. 


The Case of the Wind-blown Ice 


A recent instance is found in the case of 
Gerhard v. Travelers Fire Insurance, 18 N. W. 
(2d) 336 (Wis.), 5 CCH Fire Anp CASUALTY 
Cases 500. That case called for the court’s 
interpretation of the meaning of an extended 
coverage endorsement insuring against 
peril of “windstorm, cyclone, tornado and 
hail.” 


Plaintiff's summer cottage on the east shore 
of Green Bay in Northeastern Wisconsin 
was damaged by ice driven by a west wind 
inland more than 68 feet, crushing the 
cottage and piling up on and near it to a 
height of 12 feet. The ice on the bay was 
a large sheet varying from 12 to 28 inches 
in thickness and extended at least 10 miles 
out into the bay. When it moved in, it did 
not break up, and no water accompanied it 
on its overland push. The entire sheet 
moved intact, the edges breaking off after 
coming in contact with the cottage and 
piling up on it. 


The policy contained the following exception: 


This Company shall not be liable for any loss 
or damage caused by snowstorm, blizzard, frost 
or cold weather; nor for any loss or damage 
to stacked grain, hay or straw, windmills, wind- 
pumps or their towers, whether blown down 
or not; nor for loss or damage to other prop- 
erty caused by the blowing down of windmills, 
wind-pumps or their towers, unless such prop- 
erty also sustains other loss or damage caused 
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See “‘Who’s Who in This Issue,’’ 
page 701 


by wind; nor for loss or damage occasioned 
directly or indirectly by or through any tidal 
wave, high water, overflow, cloudburst, theft; 
nor for any loss or damage caused by water 
or rain, whether driven by wind or not, unless 
the building insured, or containing the prop- 
erty insured, shall first sustain an actual dam- 
age to the roof or walls by the direct force 
of the wind, and shall then be liable only for 
such damage to the interior of the building or 
the insured property therein, as may be caused 
by water or rain entering the building through 
openings in the roof or walls made by the dil- 
rect action of the wind, or by water from 
sprinkler or other piping broken by such dam- 
age to roof or walls. 


When Is Wind a Windstorm? 


The Wisconsin court held that when dam- 
age is caused by hard objects projected 
against a building by the wind, it is action 
done by direct action of the wind, and as 
to the ambiguities in the policy the court 
stated: 


This policy was drafted by defendant and not 
only contains no definition of windstorm but 
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uses merely the word ‘‘wind" in three or four 
places !n the policy in referring to or limiting 
its liability. It may be argued with consid- 
erable force that the terms ‘‘wind’’ and ‘‘wind- 
storm” were used interchangeably in the policy 
and that they mean substantially the same 
thing. However, if a distinction is to be taken 
between ‘‘windstorm” and ‘‘wind’’ we think that 
the trial court’s conclusion that there was a 
windstorm jis sustained by the evidence. In the 
absence of definition or limitation in the policy, 
we think that a windstorm must be taken to 
be a wind of sufficient violence to be capable 
of damaging the insured property either by its 
own unaided action or by projecting some ob- 
ject against it. This is especially true where 
as here the more violent forms of windstorm 
are specifically named as something different 
from a mere windstorm. Any other view would 
work an imposition upon the insured. If de- 
fendant wishes to adopt some scale which estab- 
lishes the velocity of wind necessary for a 
windstorm, or if it desires to limit its Hability 
beyond the point that we have indicated, it 
should incorporate its proposed standard in the 
policy by clear terms and such ambiguities as 
are left in this policy should be resolved 
against it. 


When this policy was issued, the company 
must have known what “direct action of the 
wind” meant, because that clause had been 
previously construed by the courts. 


More Wind 


In Queen Insurance Company v. Hudnut, 35 
N. E. (Ind.) 397, owners of a warehouse on 
the river bank, damaged by a boat blown 
against it by a wind, were permitted to 
recover under a policy limiting recovery to 
“direct damage by wind.” In Phoenix In- 
surance Company v. Charleston Bridge Com- 
pany, 65 Federal 628, the bridge company 
had a policy of insurance on the bridge 
insuring it against loss or damage by wind- 
storm but expressly excluding loss or dam- 
age by high water, floods or freshets. The 
evidence showed that the bridge was broken 
down by vessels which were blown against 
it in a violent wind, which also caused a 
backing up of the water and an unusually 
high tide. The court instructed the jury 
that if the dominating originating cause 
of the injury but for which it would not 
have happened was high water, floods or 
freshets, the policy did not cover the loss, 
but if the cause of the’ loss was a wind- 
storm, the policy did cover the loss. The 
appellate court held this instruction correct 
and permitted the recovery. 


Storm Breaks Horse’s Leg 


In Fidelity Phoenix Fire Insurance Company 
v. Anderson, 130 N. E. (Ind.) 419, plaintiff 
claimed a horse was damaged when a barn 
door was torn loose by the wind. The de- 


THE INSURANCE 


fendant contended that the horse broke its 
leg by kicking when frightened during a 


The court said: 


In either case the wind must be held to be the 
immediate proximate cause of the injury. A 
construction that would hold the company liable 
only in the-event of injury from direct impact 
of the wind would practically nullify the policy 
as to protection to the assured. 


windstorm. 


Is the Policy Good in Wintertime? 


In Jordan v. lowa Mutual Tornado Insurance 
Company, 130 N. W. (lowa) 177, the plain- 
tiff sued to recover the value of cattle that 
died in a blizzard. The policy had a clause 
in it that the company was not liable for 
damage to livestock by blowing of snow or 
hail. The court took judicial notice of the 
fact that in Iowa all windstorms in winter 
are accompanied by some snow and stated 
that if the clause quoted were strictly con- 
strued, it would be holding that the policy 
covered no loss in wintertime, and since 
the policy did not so state, the court would 
not so construe the policy. The court said: 
Appellant says however that the policy if so 
construed does not cover any loss or damage 
save that due directly to a windstorm such as 
a direct physical injury to the stock by throw- 
ing them to the ground, driving them against 
some obstacle, or the hurling of some object 
against them. As we view it this is entirely 
too narrow a construction. 


A Deliberate Fraud? 


The court decisions just quoted raise the 
question: Why does the insurance company 
use the language that it does in its policies? 
In the Jordan case, the court states that to 
adopt the construction advanced by the 
company would be to hold that the policy 
covered no loss in wintertime, and in the 
Fidelity Phoenix case, it would nullify the 
policy. This seems to bear out the conten- 
tion so often urged by plaintiffs’ attorneys, 
that the average insurance policy is a 
deliberate fraud in that it leads one to believe 
insurance against a certain loss is given, but 
in another part of the policy exceptions or 
exclusions are recited that nullify most, if 
not all, of the coverage that the plaintiff 
thought that he paid for when he bought 
the policy. 


Janus-faced 


Insurance companies have been accused by 
the courts of using language to conceal their 
meaning. The following rather interesting 
language is found in the decision of the Wis- 
consin Supreme Court in 1935 in the case of 
Employers Mutual Insurance Company v. 
Tollefsen, 219 Wis. 434, 263 N. W. 376, 118 
A. L. R. Note 1368: 
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It is manifest that we are confronted with the 
task of first construing ‘‘and/or’’ that befud- 
dling, nameless thing, that Janus-faced verbal 
monstrosity, neither word nor phrase, the child 
of a brain of some one too lazy or too dull to 
express his precise meaning, or too dull to know 
what he did mean, now commonly used by 
lawyers in drafting legal documents, through 
carelessness Or ignorance or as a cunning de- 
vice to conceal rather than express meaning 
with view to furthering the interest of their 
clients. We have even observed the ‘‘thing’’ 
in statutes, in the opinions of courts, and in 
statements in briefs of counsel, some learned 
and some not. * * * This gives to ‘‘and/or"’ 
all its implications. It renders somewhat in- 
exact our reference to the ‘‘verbal monstrosity” 
as ‘‘Janus-faced,"’ for it imputes to it more than 
two faces, but the appellation may stand for 
want of one better fitting, The ‘‘thing’’ Is 
reasonab'y subject to that interpretation. If 
it is also subject to the interpretation con- 
tended for by the respondents, it is ambiguous, 
and by familiar rule, ambiguities in insurance 
policies are construed most favorably to the 
insured. If the construction given differs from 
the meaning actually entertained and intended 
to be conveyed by the company when it issued 
its policy, the company has only itself or its 
draftsman to blame, and it is justly penalized 
for attempting to express—or perhaps to con- 
ceal—the meaning intended by the use of a 
mere mark upon paper. 


Baiting the Buyer 


It is a well-known fact that a few disrepu- 
table insurance companies have issued 
policies containing the language designed to 
enable an agent selling the policy to make 
the buyer believe that he was receiving a 
lot more for his money than he was, while 
carefully drawn exclusions and exceptions 
deprived him of practically any coverage 
whatsoever. The better companies have 
never indulged in that practjce, but they 
still use language that leaves themselves 
wide open to such an accusation. Any trial 
attorney who numbers among his clients 
public utility companies, railroad companies 
and large corporations, will affirm that he 
can frequently win jury cases for those cor- 
porations, but a win for an insurance com- 
pany from a jury is an entirely different 
story. 


What This Country Needs— 


A few years ago Vice-President Marshall 
was quoted as saying that what this country 
needed most was a good five-cent cigar. 
In the insurance world today, it is just as 
appropriate to say that what this country 
needs is an insurance policy without excep- 
tions or exclusions. Consider the situation 
in the Gerhard case of the wind-blown ice. 
A lady owns a summer cottage on the shore 
of the bay. She has fire insurance and 
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burglary insurance and an agent calls her 
attention to the fact that the cottage is 
exposed to the sweep of the wind across 
the bay, to the danger of trees that might 
be blown down and dropped on her cottage, 
and to the danger of ice in the spring. She 
wants protection and is willing to pay for it. 
She leaves it to the agent to give her the 
proper type of policy. He brings her one 
filled with meaningless words and excep- 
tions and exclusions. Why couldn’t the 
extended coverage rider simply state that 
the insurance was extended to cover “dam- 
age to the cottage caused by wind.” That 
is what the owner wanted and that is what 
the court said that the policy provided. 
Why then complicate it by hundreds of use- 
less words and exclusions and exceptions? 


Even Lawyers Wonder 


A certain attorney who owned a summer 
cottage and had personal liability insurance 
on it, after hearing of the Gerhard case, 
took a look at his policy to see what cover- 
age he had. It was quite indefinite, and 
when he received the renewal he studied it 
again. He found that he was covered if he 
struck anyone with a golf ball or if his dog 
bit anyone on his premises, but he could 
not play golf in the woods and his dog had 
become an OPA casualty, so he wrote the 
agency which issued the policy as follows: 


Please give me the following information about 
my policy: 

1. If someone, a guest, a neighbor, an employee, 
or a stranger passing by, falls on my stone 
steps, which were constructed and are kept in 
repair by me, and makes claim against me be- 
cause of my alleged poor construction, am I 
covered ? 

2. If when I am chopping wood, I let the axe 
slip out of my hand and it strikes someone— 
a neighbor, a guest, an employee, or a stranger 
walking by, am I covered? 

3. If I take my neighbor’s children for a ride 
on the Bay in my 18-foot rowboat and because 
of my alleged mismanagement a child is 
drowned, am I covered?’”’ 


Receiving no reply in two weeks, he called 
the agency and found that the agency would 
not undertake to answer his questions with- 
out consulting the home office and the home 
office apparently was having difficulty in 
answering it. After six weeks he was 
advised that he was covered in each of the 
instances mentioned. 


Clear-cut Coverage for the Policyholder 


It would seem that a policy could be written 
simply insuring the policyholder against 
claims made against him arising out of his 
negligence on his premises. That is the 
coverage he wanted and with the construc- 
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tion that the courts make of policies, always 
resolving the ambiguities in favor of the 
assured, that is the coverage the assured 
received, regardless of the numberless ex- 
clusions and exceptions; then why put them 
in the policies? 


Some day a live, young executive in some 
insurance company who is not tied down 
to old traditions and customs of the busi- 
ness will devise a policy without an excep- 
tion or an exclusion and when he does, his 
agents will have a very easy time selling 
it by comparing it with the policies of his 
competitors. 


Good Will for the Company 


Anyone would be glad to pay a larger 
premium for such a policy, but it is doubtful 
if a higher premium would be necessary. 


The courts nullify many of the exclusions 
in the present policies by interpretation and 
the savings in the cost of litigation would 
be considerable. Its greatest value, how- 
ever, would be in building good will. In 
the trial of a case a few months ago where 
an insurance company was defendant, a 
prospective juror was asked if he felt any 
prejudice against any insurance company 
and against this one in particular. He re- 
plied: “Well, I don’t know, I know they 
never pay anything they don’t have to pay 
and they all try to get out of things cheaper 
than they should.” The court denied a mo- 
tion to challenge for cause, apparently on 
the theory that everyone felt the same way 
about insurance companies. 


No doubt the ambiguous language used in 
insurance policies is a contributing factor, 
if not the underlying cause of such prejudice. 


+8 1L J 


SIDE SHOW 


Atom and Eve 


The North American Fieldman, the organ of Indemnity Insurance Company of 
North America, tells of an accident that reminds us again to “never underestimate 
the power of a woman.” In a munitions plant two women employees were 
instructing a new employee in mixing explosive chemicals. As they were dumping 
the batch from the mixer, the new employee, a blonde, tried to prevent a lignite 
ball from falling out of the mixer. In her attempt to push back the ball, a spark 
of electricity jumped from her hand to the barrel of the mixer. The spark ignited 
the contents of the mixer and caused a serious explosion. The two experienced 
women employees were seriously burned; the mixing barrel was badly bent; the 
side of the building was blown out; but the blonde suffered merely minor burns 
on the hand. Mr. E. S. Meineke, chemical safety engineer for “Indemnity”, whose 
pleasant job it is to look into such things, says that if the girl had been wearing 
cotton underwear, the accident would not have happened, as such a large amount 
of static electricity would not have been generated in that case (blonde or no 


blonde). 


Fable of the “Hard Man to Deal With” 


An insurance agent was trying to induce a Hard Man to Deal With to take out a 
policy on his house. After listening to him for an hour while he painted in vivid 
colors the extreme danger of fire consuming his house, the Hard Man to Deal 


With said: 


“Do you really think it likely that my house will burn down inside the time that 


my policy will run?” 


“Certainly” replied the insurance man. “Have I not been trying all this time 


to convince you that I do?” 


“Then”, said the Hard Man to Deal With, “why are you so eager to have your 


Company bet me money that it will not?” 


The agent was silent and thoughtful for a moment; then he drew the other into 
an infrequented place and whispered in his ear: 

“My friend, I will impart to you a deep dark secret. Years ago the Company 
betrayed my sweetheart by promise of marriage. Under an assumed name I have 
wormed my way into its service for revenge; and as there is a heaven above us, 
I will have its heart’s blood.”—From “Along the Row”, in the Chicago Journal of 


Commerce, November 5, 1945. 
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Damages—0O. P.A. Ceiling 
or Fair Market Value? 


Ross Produce Company v. Thompson et al., appellants 
In the Iowa Supreme Court, October 16, 1945. 
(23 CCH Automosite Cases 830) 


OPINION OF MR. Justice BLIss 


[Statement of Case] 


Action at law to recover damages to motor 
truck and its load sustained in a collision 
with a Chevrolet coupe owned by defendant 
company and operated by defendant, 
Thompson. From the judgment on a ver- 
dict by a jury, the defendants have appealed. 
The judgment is affirmed. 


[Opposing Traffic Collision] 


BLISS, J.: On March 20, 1944, plaintiff's 
Chevrolet truck, loaded with crates of live 
poultry, and driven by its employee, was 
proceeding south on graveled highway No. 
60. At about 7:30 o’clock in the evening, 
and about two and a half miles north of 
Cincinnati, Iowa, and just after crossing a 
bridge, the truck collided with the coupe, 
which was traveling north. In approaching 
the bridge from the north, the truck had 
descended a hill with about a six per cent 
grade. And in traveling north the coupe 
had descended a hill which leveled off as it 
reached the bridge. Each driver saw the 
other a considerable distance from the 
bridge. The bridge was 120 feet long, with 
a roadway 18 feet and 8 inches wide. The 
driver of the truck testified: that he ap- 
proached the bridge at a speed of about 30 
miles an hour which he lessened as he was 
about to cross; the coupe was approaching 
at a speed of about 35 miles an hour which 
was not decreased; as the truck crossed the 
bridge on the right hand side, and the front 
end of the truck was 18 or 20 feet beyond the 
south end of the bridge, and on the right or 
west side of the road, the coupe swerved 
over the center line of the road two and a half 
to three feet, and onto its west side, causing 
the fender over and back of the left rear 
wheel of the coupe to strike the front wheels 
or body of the truck; these wheels came off 
and the rest of the truck went forward on 
the west half of the road about 30 feet and 
turned over in the road and threw the crates 
of poultry to the west into the ditch; it was 
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HE end of automobile rationing for 

all models of new cars coming off the 
production lines was announced the 
other day by both the War Production 
Board and the Office of Price Adminis- 
tration. But thts by no means fore- 
shadows the end of O. P. A. ceilings. 
The statute authorizing the fixing of 
price ceilings does not expire until June 
30, 1946, and probably will be renewed 
for at least six months thereafter. So, 
the problem of assessing damages to an 
automobile involved in a collision will 
continue to pose the alternatives set 
forth in the Ross opinion—O, P. A. 
ceiling price or fair market value? 
Here is the latest expression of judicial 
opinion on the problem. It reinforces 
the Dooms and the Tierney cases, here- 
tofore reported in the JourNAL,—The 
Editor 








48 or 50 feet from where the truck stopped 
to the south end of the bridge; the distance 
between the guard rails at the south end 
of the bridge, and the width of the road at 
that place was about 27 feet; after the col- 
lision the driver of the truck went back 
where Thompson was standing near the 
coupe, which was upright and facing to the 
northwest, with its left front wheel about 
two and a half feet east of the center line 
of the road, and with its left rear about three 
and a half feet east of that line; the coupe 
was about 18 or 20 feet from the south end 
of the bridge; there were two marks cut 
into the highway on the west half of the 
roadway, which extended from the point of 
collision up to where the truck stopped; one 
of these marks was about one foot from the 
center of the highway. 


Another witness for plaintiff, who was in 
the business of buying wrecked motor ve- 
hicles, was at the scene of the collision, 
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early the following morning. He testified 
to seeing the tracks made on the west side 
of the road by the truck when it struck the 
ground after its front wheels were knocked 
from under it. He saw where the front 
wheels went from under the truck. The 
coupe and wreckage of the truck had been 
moved to clear the road before this witness 
arrived. The marks which he described as 
being in the west half of the roadway, as he 
said, “could have been made by the frame 
or the motor; the whole thing was drug on 
the ground because the front axle and all 
went out from under it; there were more 
than one track on the ground.” These 
tracks were on the west side of the highway 
and ran away from the place of the collision 
or accident. This witness also testified that 
two trucks could pass on the bridge at the 
same time as he had been in one of the 
trucks at such time. The county engineer of 
Appanoose County testified to the measure- 
ments of the bridge and roadway as above 
given, and said that he “would call it a two- 
way bridge.” 


[Defendant Driver's Testimony] 


The defendant, Thompson, who was the 
manager of the defendant company at the 
time of the collision, and was driving the coupe, 
testified: that he saw the truck when it was 
about 1200 feet distant, approaching at a 
speed of approximately 50 miles an hour, 
as it was coming down a little hill and gain- 
ing momentum; that the truck was very 
wide and he was a little afraid to go on the 
bridge, 


“‘and so I pulled to the right hand side (the 
east side) of the road and the fender was against 
the guard rails, which are wire rails and, of 
course, the back end was out a little, but it 
was not out to the center of the road; I was on 
my side of the road—very much s0; my car 
was about 10 feet south of the bridge at the 
time of the accident and the whole car was away 
from the center line; I was hit on the left hand 
rear fender as it comes down to join the run- 
ning board, by the left hand side of the bottom 
of the truck; the impact sprung the door and 
dented the back end of the fender and body 
badly and bent the differential in the back axle, 
and turned the car completely around and set 
it over about ten feet from where it was; as 
a result of the accident, I was thrown about 
20 feet from the car, and after I got up I picked 
up Mrs. Elgin who was viding with him) and 
got her in the car."’ 


He testified that the truck “just fell all to 
pieces,” 


Mrs. Elgin testified in substance: 


‘‘we were probably 200 feet south of the bridge 
when I first saw the truck probably a quarter 
of a mile away on the opposite side, coming 
at least 60 miles an hour in my opinion; I fol- 
lowed it with my eyes from the time I first 
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saw it practically all the way until it reached 
the bridge; I noticed no change in its speed; 
we were driving about 30 miles an hour and 
were about 200 feet from the bridge when I 
first saw the truck; just prior to the collision, 
Mr. Thompson pulled off to the right side of the 
road and came to a full stop about 50 feet 
from the south end of the bridge, to the right 
of the center of the highway probably about 
four feet from the center; I glanced up as we 
stopped and saw them come upon the bridge 
and the next second they hit us; after it stopped 
our car was facing east; I was thrown over the 
steering wheel and went out‘of the door as it 
came east, and Mr. Thompson was thrown out 
of the car on the opposite or the west side 
of the road.”’ 


[Wrong Side of Road—Mutual Claim] 


The foregoing statement fairly sets out the 
contentions of each side, gathered from the 
evidence, as to how the collision occurred. 
The general plant superintendent of the de- 
fendant company was a witness for it and 
testified that he was at the scene of the 
collision about 8:30 o’clock the same night; 
and “examined the road on the east side of 
the south end of the bridge and saw a set 
of tracks pulled into the guard rail on an 
angle; I would say less than a forty-five 
degree angle from the center of the traveled 
portion of the road; there were two tracks, 
the east one of which was a foot or eighteen 
inches from the guard rail.” He did not 
give the location of the coupe as he found it 
that night, but said he saw the front wheels 
of the truck about 50 feet south of the bridge 
and detached from the chassis of the truck 
which was still further south. 


[Physical Facts] 


I. Appellants assign as their first error re- 
lied upon for reversal the failure of the court 
to sustain their motions for a directed ver- 
dict, and for judgment notwithstanding the 
verdict, upon the ground that the physical 
facts are conclusive that the collision could 
not have occurred as appellee contends, and 
sought to prove. Their argument is that if 
the testimony of the appellee is true, the 
coupe “would have plunged forward * * * 
through the rails, into the bridge or into 
the river”, and that since it did not, the 
testimony of appellee must be rejected and 
be held to be unbelievable, as a matter of 
law. We cannot agree with the conclusion 
of appellants. The position of the colliding 
vehicles immediately after the collision can- 
not be accepted as conclusively establishing 
the truth of the testimony offered in behalf 
of the appellants, or the falsity or inaccuracy 
of that given for the appellee. Under the 
record presented to this court the issues of 
fact were for the determination of the jury. 
There is no necessity of citing nor discuss- 
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ing the decisions of this court relied upon 
by appellants, with respect to the “physical 
fact rule”, as neither the rule nor the de- 
cisions are applicable or control in the de- 
termination of any question before us. 


[Measure of Damage] 


II. Appellant’s second and last assigned 
error is based upon the refusal of the court 
to hold that the measure of damages for the 
damage to the truck, was not the fair and 
reasonable market value of the truck imme- 
diately before the collision, but was the 
OPA—Office of Price Administration—ceil- 
ing price of the truck, as determined by the 
Emergency Price Control Act of 1942, as 
amended, and in failing to so instruct the 
jury, as requested by Appellants. 


The evidence establishes beyond any ques- 
tion that the truck was damaged beyond 
repair, and was so demolished that it had 
no value except such as might be salvaged 
from the remnants. A competent witness 
testified as follows: 


“Q. What would you say was the fair and rea- 
sonable market value on the 20th of March, 1944, 
before the accident? 


Mr. Parrish: Objected to as the witness not 
shown himself and not the proper measure of 
damages. 

The Court: You raised two questions, that it 
is not the proper measure of damages, and the 
witness not showing himself or is he not quall- 
fled to state? 

Mr. Parrish: He is not qualified to state from 
his own statement as to what the value of the 
truck was. 


The Court: I think the witness may answer. 
Overruled. 


A. I would say around in the neighborhood of 
thirteen hundred dollars, the sale value of the 
truck at that time. The salvage value of the 
truck in the condition it was would bring about 
$100."" 


The above testimony was not disputed ex- 
cept by the testimony set out below of a 
competent witness of the appellants, towit: 
“The particular truck in question in February, 
1940, (when appellee procured it on a trade-in) 
would have sold for approximately $1300. 

Q. Could you state what would have been the 
reasonable market value of that truck as of 
March 20, 1944? A. Of course that is governed 
by the OPA regulation. I could give you the 
exact price that it would figure out by the OPA 
regulation and that is supposed to be the market 
value of them. 

Q. Will you give us that? 

Mr. Milani: Object to the question as being 
incompetent, immaterial and irrelevant, and that 
the OPA regulation does not fix or establish 
the fair and reasonable market value of the 
truck in question. 


The Court: The objection will be overruled. 
The court understands there is an OPA ceiling 
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on trucks, is that correct, Mr. Mishler (the 
witness)? A. That’s right, an OPA ceiling. 
That would figure $634.55. 


Q. Is -that the figure that you would be al- 
lowed to sell a truck for to a retailer, or to a 
consumer? A. No. That is the figure that an 
individual can sell the truck either to another 
individual or to a dealer. A dealer is allowed 
fifteen percent more than that, provided they 
guarantee the truck by.the OPA standard guar- 
anty. * * * Cross-examination. 


Q. As you understand OPA ceiling price, that 
does not absolutely fix the market value of the 
truck? A. It does so far as dealer sales are 
concerned, * * * 


Q. The mere fact that there is an OPA celling 
price, that does not change the value that 
a truck may have? A. Well, of course, there 
might be a question about that. The value we 
consider is what they will sell for. 


Q. Does that mean that that is the fixed value 
that anybody has on a truck is what the OPA 
says it is? A. That’s right. That is the fixed 
ceiling that it can be sold for. In other words, 
it cannot be sold higher than that legally. If 
it is sold higher illegally the person is subject 
to a fine or treble damages. 

Q. Do you mean to say that a truck that 
you say sold for approximately thirteen hun- 
dred dollars, because the OPA says it is only 
worth $634.55, that that is the actual value of it? 
A. That is what the OPA says. 

Q. Do you know what it would cost to replace 
a truck like this? Are you selling any trucks? 
A. Whenever we find—trucks are scarce. It is 
hard to find a truck, more than anything else 
now. 

Q. Can you replace a truck like this for that 
much money today? A. I don’t have any trucks, 
I couldn't today. I don’t have any.”’ 


The witness also testified that the OPA 
ceiling price of $634.55 covered only the 
chassis, cab and tires, and did not include 
the box and any accessories attached to the 
truck. 


The examination of the witness sets out 
quite fully the theories and contentions of 
the litigants. 


[Instructions Given] 


In its instruction No. 10, the court, among 
others things, said: 


“Plaintiff claims that its truck was damaged 
beyond repair, and if you so find, you should 
allow the plaintiff the fair and reasonable mar- 
ket value of the truck immediately preceding 
the accident, less its salvage value, not exceed- 
ing the amount of $1200, the amount claimed 
therefor. * * *.”’ 


Appellants had requested an instruction that 
the fair and reasonable market value of the 
truck just preceding the collision was 
$634.55, being the OPA ceiling price, less 
the $100 salvage value. This instruction 


was refused. The jury returned a verdict 
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against appellants for $1517, which amount 
included the loss of poultry, chicken coops, 
a tarpaulin, and other necessary expenses. 
Appellants raised the error complained 
about by motions to direct, and for judg- 
ment non obstante veredicto, which were 
denied. 


We find no error in the rulings of the court. 
The question involved in this assignment of 
error is before the court for the first time. 
Appellee bases its argument on the proposi- 
tion that under the provisions of the Emer- 
gency Price Control Act of 1942, as 
amended, the OPA ceiling price on the truck 
does not determine its market value since 
there was no sale or contemplated sale of 
the truck. It cites no decisions bearing 
directly on the question. 


Appellants cite one decision, Dennis Cun- 
ningham v. National Guild Insurance Company, 
of the Peoples Court of Baltimore, Maryland, 
10019-42. The action was on a fire and 
theft policy against an insurer arising from 
the theft of an automobile. When plain- 
tiff’s stolen car was recovered, the spare 
wheel, tire and tube were missing. Plain- 
tiff claimed that a tire and tube equal to 
that stolen would cost him $15 and $5, re- 
spectively. The court in allowing the ceil- 
ing prices of $8.10 and $1.50 for the used tire 
and tube said: 

‘‘There being no lawful free market as regards 
tires and tubes, I believe that the plaintiff's 
measure of damage is the highest price in the 
controlled market. It seems to me to be against 
public policy that a price or value arrived at 
through the operation of a ‘black market’, which 
price in itself is unlawful, should be used as a 
measure of damage in a court of justice.’’ 


The decision and reasoning of the court 
are not persuasive. They appear to us to 
disregard the insurer’s contract obligation 
to compensate the insured in money or by 
replacement of articles as good as those lost, 
and the court also misconceives the purpose 
of the Emergency Price Control Act of 1942, 
as amended. As said in numerous decisions 
construing the Act, “the paramount aim of 
price control legislation is to protect the 
nation’s economic structure against inflation 
in the interests of national security and de- 
fense.” Bowles, Adm’r of Price Administra- 
tion v. Texas Liquor Control Board, 5th Cir., 
March 23, 1945, 148 F. (2d) 265-266. Its 
purpose is to place a ceiling limit on prices 
in “sales” of commodities, services, etc., or 
transactions reasonably within the scope of 
the term, “sales”. It was intended to pre- 
vent the unrestricted and uncontrolled de- 
livery, or disposal of these commodities, etc., 
at the highest prices obtainable. Surely it 
was never enacted to place a ceiling upon 
recoveries for property losses under insur- 
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ance policies, or for recoveries for injury 
to or destruction of property by tort feasors 
or other wrongdoers, and thus serve to re- 
lieve him of making just compensation for 
injuries caused by their wrongdoing. These 
adjustments could never be a serious factor 
in the battle against inflation. The matter 
between the parties resulting from the col- 
lision of the vehicles is not a voluntary sale 
of the truck or any other transaction within 
the purview of the Act, but it is a claim for 
damages of appellee against appellants for 
their negligent destruction of its property. 
It is a chose in action. Before the collision 
appellee had a truck which was used in its 
business. It was not for sale. It was al- 
most irreplaceable, as this record shows. 
Its money value to it was not determined 
by the ‘black market’, but by the law of 
supply and demand, the controlling factor, 
ordinarily, in the maintenance of market 
values. After the collision it had made no 
sale, and had received no price, and had 
nothing to sell. The measure of damages 
given to the jury by the court was the cor- 
rect standard by which to measure the repa- 
ration owing by appellants to the appellee. 
We have found no automobile collision case 
in which the question before us has arisen, 
but decisions in analogous cases clearly 
point the way to a correct determination. 


[Tierney v. General Exchange 
Insurance Corporation] 


In Tierney v. General Exchange Insurance 
Corporation, 60 F. Supp. 331-332, decided 
May 8, 1945, by the United States District 
Court of the Northern District of Texas, 
Dallas Division, suit was brought by the 
plaintiff to recover on an automobile fire 
insurance policy. The automobile was pur- 
chased for $3,384, which amount was stated 
in the policy. In rendering judgment for 
the plaintiff in the above-stated amount, the 
court said: 


“On July 10, 1944, the OPA promulgated regu- 
lations affecting the ‘sale’ and ‘delivery’ of 
used cars on a certain 1942 basis. 


The automobile, while in excellent condition, 
was destroyed by fire on August 15, 1944. The 
OPA regulations fixed the ceiling price of such 
a car at $1600 without warranty, or $2000 with 
warranty. 

The defendant contends that the plaintiff can- 
not recover an amount in excess of such fixed 
price. 


The policy gives the defendant the right to 
require the insured to accept replacement. No 
such offer was made. 


There is no provision in the policy which would 
denominate it a valued contract. There is a 
provision which provides that the defendant 
shall be liable to the insured for the value 
of the property at the time of its loss. 
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The interesting question, therefore, is, did the 
fixing of the ceiling price by the Administrator 
for one who deals in, or sells used automobiles, 
fix the value of the car? 

We must bear in mind that the War Powers 
Act, 50 U. S. C. A. Appendix, Sec. 631 et seq., 
was for the purpose of curbing, lessening and 
preventing inflation, so far as legislation could 
or can accomplish that end. In order to make 
regulations under it legally effective, it was 
necessary that they should be _ sufficiently 
specific to cover the transactions at which they 
were aimed. The particular schedules pertinent 
to this study concern the ‘sale, or delivery’ of 
used cars. There is no apparent reasonable 
stretch of the regulations which would cover 
‘adjustment for insurance’ losses. In truth, there 
is a phrase in the regulations which excepts 
such efforts from the regulation. Nor is there 
anything in the Act or regulation which com- 
pels the owner of property to dispose of it. 
The owner who has paid for an automobile 
and who does not see fit to ‘sell’ that auto- 
mobile, or to ‘deal’ in it, ought not to be classi- 
fled as a ‘seller’ or a ‘dealer’ if and when he 
seeks pay from an insurance company which 
has collected a premium from him and agreed 
to pay him for the fire loss of his property. 
Such an event does not classify him as either a 
‘seller’ or a ‘dealer’. He has not been identified 
in any of the regulations under the Act, arid 
seems to have been accepted (excepted) from 
their operations’’. 


[Bowles, Admr. v. Brannagan] 


In Bowles, Admr. * * * v, Brannagan, 60 
F. Supp. 897-900, decided June 16, 1945, by 
the United States District Court of Ne- 
braska, Hastings Division, suit was brought 
to recover penalty for sale of corn over the 
OPA ceiling price. The facts are briefly 
these: While defendant was absent from 
his farm for some time having dental work 
done, the steward of a State Insane Hospi- 
tal, being in urgent need of corn, without 
consulting defendant and under a misappre- 
hension, removed from defendant’s farm all 
the corn he had, and ground it and fed it 
to stock at the hospital. On his return 
home the defendant was irritated. He, 
“too stood in sore need of the corn for live- 
stock feed. He had not intended, and was 
never willing, to sell it, and, in fact, had not 
sold any of his corn for eight years, but 
had always fed it on the farm.” Realizing 
that the conversion of the corn was an inad- 
vertence and that it could not be returned, 
defendant agreed to settle with the steward 
at the ceiling price. He also sold the latter 
some oats. In due time a check came to 
him from the State which was $3.91 above 
the ceiling price. Not knowing the weights 
of the corn, he innocently accepted the 
check. This action resulted. In holding 
there could be no recovery and in dismiss- 
ing the suit, Judge Delehant said: 

“Precisely what was the legal character of 
the transaction? With substantial reason, the 
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defendant argues that it was not a sale. Re 
course must be had primarily to the statute, 
under which the action is brought for the defini- 
tion of material terms. 50 U. S. C. A. Appendix, 
Sec. 942, so far as it is material provides: ‘‘As 
used in this Act—(a) The term ‘sale’ includes 
sales, dispositions, exchanges, leases, and other 
transfers, and contracts and offers to do any of 
the foregoing. The terms ‘sell’, ‘selling’, ‘seller’, 
‘buy’, and ‘buyer’, shall be construed accord- 
ingly. (b) The term ‘price’ means the consid- 
eration demanded or received in connection with 
the sale of a commodity. (c) The term ‘com- 
modity’ means commodities, articles, . products, 
and materials * * *.’’ 

It may be granted that, in application to the 
singular and essentially admitted factual situa- 
tion before the court, these definitions are not 
obviously and clearly instructive. They do, 
however, lead to the conclusion that the Act, 
and its implementing regulation, are aimed at 
(1) a sale, disposition, exchange or transfer, (2) 
for a forbidden price (3) of a commodity. Even 
within the sweeping reach of this statutory 
definition, the existence of a ‘thing’ susceptible 
of sale is an indispensable condition to the 
occurrence of a sale. And invariably to the 
same effect are the judicial decisions and textual 
definitions upon the point. Butler v. Thompson, 
92 U. S. 412, 414, 415, 23 L. Ed. 684, quoting 
Blackstone, Kent, Benjamin and Atkinson; 
Ratigan v. United States, 9 Cir., 88 F. (2d) 919, 
921, certiorari denied 301 U. S. 705, 57 S. Ct. 
938, 81 L. Ed. 1359, rehearing denied 302 U. S. 
774, 58 S. Ct. 52, 82 L. Ed. 600; City of Iola v. 
Lederer, 86 Kan. 347, 120 P. 354, 356; Burkhardt 
v. Decker, 221 Mo. App. 1066, 295 S. W. 838, 
840; Logan v. Stephens County, Tex. Civ. App., 
81 S. W. 109, 110; Heroy v. Reilly, 84 N. J. 671, 
87 A. 112, 114, in which the court distinguish- 
ing between a ‘sale’ and a ‘relinquishment’, says 
quite significantly: ‘A sale involves a transfer 
of something that may still exist after the trans- 
fer’; 23 R. C. L. 1243, Title, ‘Sales’, Section 61; 
55 C. J. 62, Title, ‘Sales’, Sec. 24. 


Now, when the defendant first discovered the 
removal of his corn, and unquestionably, when 
he approached Maltman about its taking, no sal- 
able commodity remained in existence. The 
defendant did not then own any corn which 
he could sell to the state of Nebraska or any- 
one else. Nor was there any corn which he 
could replevin or otherwise recapture. 


He did, indeed, own something in respect of 
which he might negotiate. However, it was not 
corn or any other commodity, but rather a 
chose in action against the institution or the in- 
dividuals acting for it, or both, for the wrongful, 
though formally innocent, trespass upon his 
property and conversion and complete destruc- 
tion of his corn. In Nebraska it has been de- 
termined that a taking and destruction of chattel 
property, after the fashion of the institution’s 
action, constitute a conversion of the property, 
even though the taker acts in good faith. Stough 
v. Stefani, 19 Neb. 468, 470, 27 N. W. 445; Hill 
v. Campbell Commission Co., 54 Neb. 59, 62, 74 
N. W. 388. The conversion having already be- 
come complete and irretraceable, all that re- 
mained to the defendant was his claim for 
damages on its account. 


So, when he had finished his discussion and 
arrived at the measure of his reimbursement, 
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irrespective of the language in which the nego- 
tlations may have proceeded, all the defendant 
had done, or could have done so far as the corn 
transaction extended, was to accomplish a settle- 
ment of his claim against those who had taken 
it. The court, therefore, holds that there was 
never a sale of the corn by the defendant."’ 


[Zemel v. Commercial Warehouses] 


In Zemel v. Commercial Warehouses, 132 
N. J. L. 341, 40 A. (2d) 642-643, decided 
January 4, 1945, the plaintiff, a retailer of 
denatured alcohol, sued the defendant for 
the wrongful conversion of a number of 
drums of alcohol which were on storage 
with it. In affirming a judgment of the su- 
preme court which had reversed a judgment 
of the district court, adverse to plaintiff, 
the Court of Errors and Appeal, in a unani- 
mous decision, said: 


“The conversion was of six drums of dena- 
tured alcohol and occurred on January 27, 1943. 
There was some wavering evidence on the part 
of the defendant that at about that time, al- 
though alcohol was scarce and there was no free 
market, there was nevertheless a little to be 
had. The District Court, however, made no find- 
ing that alcohol was to be had in the wholesale 
market, and it is clear that plaintiff made dili- 
gent inquiry and was unable to find any. The 
case turns, not upon the procurability vel non of 
alcohol in the wholesale market, but upon 
whether plaintiff, being a retail dealer, was to 
be held to the OPA ceiling price from whole- 
salers to retailers of 87¢ a gallon or could 
recover at the rate of $1.40 a gallon which was 
the prevailing price in the only market where 
alcohol was to be had, namely, the retall sales 
market. The District Court considered that re- 
covery was limited by our cases to the price 
of 87¢; the Supreme Court held that the dam- 
ages should be assessed at the rate of $1.40 a 
gallon so that the plaintiff might be compensated 
for the sales that he had lost at that figure. 


We are of the opinion that the value should 
be computed at $1.40 a gallon but not upon the 
theory of either lost sales or lost profits, the 
former of which, in this instance, appears to 
involve the latter. We find no reason for vary- 
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ing the recovery from the normal measure of 
damages stated above. Our view is that, without 
regard to profits, the recoverable value of the 
alcohol, which was a standardized commercial 
article, was the price at which it could be 
replaced in the market, market meaning, in this 
connection, that phase of commercial activity in 
which articles are bought and sold. To which 
of course should be added, as was added, and 
about which as a recoverable element there is 
no dispute, the item of interest. It is a mean- 
ingless use of formula to say, as appellant 
contends, that the measure of recovery was the 
value in the wholesale market when there was 
no such market. The O. P. A. ceiling prices 
were not promulgated to protect one who con- 
verts another’s property from making the owner 
whole in accordance with the established rule of 
recovery.”’ 


See also Fugate v. State, Okla. Crim. Rep., 
158 P. (2d) 177, in which the accused was 
charged with larceny of an automobile 
wheel, tire, tube, etc. The question was 
whether the crime was grand or petit lar- 
ceny. This depended on whether the value 
of the articles was more or less than $20. 
If the measure of value was the reasonable 
market value the worth of articles exceeded 
$20, but if the measure was the O. P. A. 
ceiling price it was less. The court held that 
the proper measure was the reasonable mar- 
ket value of the articles. There may be 
commodities in which the O. P. A. ceiling 
price and the reasonable market value are 
the same but this is not such a case. The 
record shows that the truck was not replace- 


able at the O. P. A. ceiling. 


The judgment of the district court is af- 
firmed. Affirmed. 


MILLER, Ch. J., and OLIVER, GARFIELD, 
WENNERSTRUM, MANTZ, SMITH, and 
MULRONEY, JJ., concur. HALE, J., not 
sitting. 


[Parrish, Guthrie, Colflesh & O’Brien, Des 
Moines, Iowa, Valentine & Valentine, 
Centerville, Iowa, for Appellants. George 
A. Milani, Centerville, Iowa, Wayne Nor- 
man, Unionville, Mo., for Appellee. ] 
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The House Judiciary Committee recently ordered a favorable report on H. R. 181, 
a proposed “Federal Tort Claims Act.” Under the terms of the proposed statute, 
the federal district courts would be granted jurisdiction to entertain actions 
against the United States based on negligence and to award money judgments up 
to $10,000. Liability would be determined by the law of the place where the act or 
omission complained of occurred. The Government would be liable in that man- 
ner and to the same extent as a private individual under like circumstances. The 
bill further provides that administrative agencies may adjust such tort claims in 


amounts up to $1,000. 


THE INSURANCE LAW JOURNAL 
(662) 


NOVEMBER 








cor 


kn 
ern 


of 
Sal 
agz 
+ 


Fe 
cal 
yet 
tha 
sup 


tire 
nat 


has 
Th 







=LD, 
and 


, not 


Des 
tine, 
orge 
Nor- 


Insurance 
Round Table 





LEGAL EFFECTS OF TERMINATION 
OF WAR 


By Robert A. Adams 


General Counsel, American United Life Insur- 
ance Company, Indianapolis, Indiana. 


[We present here a digest of Mr. Adams 
important paper delivered at the Annual 
Meeting of the American Life Convention, 
held at Chicago, Illinois, October 31-No- 
vember 1, 1945.—The Editor.] 


If War Is Over, Has the Peace Come? 


The existence of a state of war as compared 
with a state of peace involves conditions 
of far reaching consequence. The transi- 
tion from peace to war and then from war 
to peace in neither case is easy. With a 
cessation of hostilities and the natural de- 
sire for a restoration of peace at the earli- 
est possible time, the single thought of the 
nation is to that end, but it is somewhat 
difficult to establish a definite positive time 
when war has ceased its tremendous impact 
and the blessings of peace are at that par- 
ticular moment again to be enjoyed. A 
transitionary period exists between the time 
of the war and the time of peace. The man 
on the street may say “the war is over’— 
but only the jurist can say— “the peace has 
come.” 


President Wilson, despite his thorough 
knowledge of the legal technicalities of gov- 
ernment, in his address to the Congress on 
November 11, 1918, announcing the signing 
of the Armistice of the first World War, 
said “The war thus comes to an end” and 
again “We know only that this tragical war 

* * is at an end.” No one in the 
Federal government knew better the techni- 
cal requirements for the termination of war, 
yet even the President in the enthusiasm of 
that historic moment used language not 
supported by legal facts. 


To the institution of life insurance the en- 
tire matter of cessation of hostilities, termi- 
nation of war, or establishment of peace, 
has become something of a moot question. 
The subject is particularly involved in the 
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double indemnity and disability clauses and 
in the war clauses which use such phrases 
as: “military or naval service in time of 
war”, “service of any country at war” or 
“military and naval service,” for their own 
protection against the unpredictable fatali- 
ties among policyholders as a result of war. 
A waiver of the strict application of such 
phrases is permissible. Very generally, life 
insurance companies have withdrawn from 
the protection of war rider exceptions and 
as the situation now exists there is little 
difference in the approach of the life insur- 
ance companies whether the country be at 
war or at peace from a strictly technical 
standpoint. 


However, to lawyers representing insurance 
companies as well as business generally, 
and as questions of the continued applica- 
tion of certain wartime laws affect insur- 
ance companies, the problem of whether 
the country is at war or at peace is still an 
active question. Without citation of author- 
ities, (which are numerous) or even specific 
reference to the many documents mentioned 
some thoughts on the legal status of war 
are offered. 


World War Il Begins 


The creation of the present state of war 
was a development from a proclamation of 
neutrality dated September 5, 1939, a proc- 
lamation of limited emergency dated Sep- 
tember 8, 1939, a proclamation of unlimited 
emergency dated May 27, 1941, and finally 
a joint resolution declaring war on Decem- 
ber 8, 1941. War legislation was generally 
of an emergency character. The concern 
of Congress was directed rather more to 
placing laws upon the books as quickly as 
possible than to the determination of how 
such laws would come to and end. 


The attack at Pearl Harbor resulted in ap- 
proximately 5,000 deaths among military 
and naval personnel. Included in that num- 
ber naturally enough were numerous per- 
sons’ carrying life insurance, in many cases 
involving an application of a typical war 
clause. In three states litigation was car- 
ried to the highest court and in each case 
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it was held that a state of war by which the 
war clause would be effective did not exist 
prior to the passage and approval at 4:10 
P. M. on December 8, 1941, of a joint reso- 


lution of Congress declaring war.  Inci- 
dentally, although based upon the theory 
of well recognized constitutional grounds 
under which it is thoroughly established that 
this country cannot be at war without the 
action of Congress, the effect of such deci- 
sions was to mean the payment of insurance 
without the saving benefit of a war clause. 
It is interesting, however, to note that in 
a fourth case based upon substantially the 
same facts and with the opportunity of con- 
sidering some of the preceding decisions the 
court held that for all practical purposes, 
despite the constitutional provisions upon 
which the other cases relied, the country 
was at war at the moment of the Pearl 
Harbor attack. The Court which took that 
practical rather than the mote technical po- 
sition was the Circuit Court of the Territory 
of Hawaii. 


Terminating A War 


The question of the termination of war has 
required the consideration of our highest 
court in every war in which the United 
States has participated. One of the earliest 
decisions of the United States Supreme 
Court dealt with the termination of the 
Revolutionary War in a decision handed 
down in 1796. Similarly with the war be- 
tween the States and the Spanish American 
War; each required the consideration of the 
United States Supreme Court on certain 
features involving the end of the war. The 
termination of the First World War pre- 
sented numerous problems particularly as 
affecting prohibition, activities of the alien 
property custodian, immigration, veteran 
legislation, courts martial and numerous 
other questions. 


The ending of the First World War was 
complicated to a degree which may not be 
anticipated in the legal termination of the 
Second World War. The major portion 
of the treaty of peace, executed June 29, 
1919, was devoted to the Covenant of the 
League of Nations. It was presented to the 
Senate on July 10, 1919, whereupon debate 
started. The attack centered upon the 
League of Nations to’ a degree that that 
portion of the treaty by which the War was 
terminated became largely submerged in the 
acrimonious discussion of the Covenant of 
the League of Nations. Finally, on the 19th 
of May, 1929, by a vote of 57 to 39, thus 
lacking the necessary two-thirds, the treaty 
of peace, including the Covenant of the 
League of Nations was rejected. On May 
20, 1920, a Joint Resolution was passed 
repealing the original resolutions declaring 
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war and pronounced the state of War to be 
at anend. This resolution on May 27, 1920, 
was vetoed by President Wilson who pointed 
out that a repeal of a resolution declaring 
war was not sufficient to terminate a war 
and that a joint resolution under the Ameri- 
can constitutional provisions could not serve 
to establish peace. Thereafter, on March 
3, 1921, President Wilson, as one of the 
last acts of his career as President, approved 
a joint resolution declaring an end of war 
emergency, but with exceptions as to numer- 
ous statutes which Congress felt should be 
continued in operation. On March 4, 1921, 
President Wilson retired from office and 
was succeeded by Warren G. Harding. A 
second and broader resolution designed to 
terminate the war was passed and approved 
by President Harding on July 2, 1921. At 
the same time, representatives of this coun- 
try and Germany were engaged in drafting 
a treaty of peace which was signed on Au- 
gust 25, 1921, and approved by the Senate 
thereafter in November of the same year. 
The final step in the termination of the 
Frst World War was by the promulgation 
by the President of a treaty of peace with 
Germany on November 8th, 1921, and a 
similar treaty with Austria on November 
17, 1921. It may thus be seen that three 
years elapsed between the signing of an 
armistice by which for all practical pur- 
poses there was a cessation of hostilities 
before a strictly legal peace was established 
and thereby a final and complete termination 
of World War One was settled. 


The holdings of the courts thoroughly es- 
tablished the doctrine that a war was not 
over until peace was proclaimed, although 
for limited purposes certain wartime legis- 
lation might be terminated sooner. 


Winding Up World War II 


The termination of World War II involves 
far more complications than the actual ceas- 
ing of enemy action on the European and 
Asiatic fronts. Several occasions have al- 
ready arisen where it has been anticipated 
that some expression as to termination of 
the war might be made. At the time of the 
signing of the capitulation of the Japanese 
forces, studied care was observed in avoid- 
ing any statement that might be accepted as 
being equivalent to an expression of termi- 
nation of war activities from the strictly 
legal viewpoint. The President’s message 
to Congress on September 7th specifically 
referred to the legal difficulties which would 
arise “unless care is taken in the drafting 
of legislation terminating wartime controls 
of wartime agencies.” The President re- 
ferred to the circumstances under which 
governmental power would come to an end 
under various statutes and added “the time 
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has not yet arrived, however, for the proc- 
lamation of the cessation of hostilities, much 
less the termination of the war” and then 
concluded by urging Congress not hastily 
to adopt a resolution proclaiming the termi- 
nation of the war, or the termination of the 
emergency, or the cessation of hostilities by 
which many war powers and war agencies 
would cease to operate before their func- 
tions were completed. The President added 
that he realized that Congress would wish 
to repeal certain specific wartime statutes 
and asked that such action be upon a se- 
lective basis. 


With the message to Congress was submit- 
ted an opinion of the Attorney General of 
the United States dated September Ist in 
which approximately 300 statutes, regula- 
tions, articles of war, etc., were considered 
with respect to termination as talling within 
approximately 30 categories. Some became 
inoperative on specific dates, others at the 
termination of the war, some upon the proc- 
lamation of peace, but each had its own ex- 
pression relative to its effective conclusion. 
The only action already taken, which has 
come to my attention, has been a single 
proclamation by the President dated Sep- 
tember 29, terminating as of that date the 
effect of a provision of the Internal Revenue 
Code concerning the amortization of war- 
time expenditures. 


In accordance with the suggestion of the 
President, a subcommittee of the House 
Judiciary Committee recently called for 
hearing starting October 26th on the ques- 
tion of terminating specific statutes, and it 
may be expected that in the comparatively 
near future at least some of the various 
wartime enactings may be officially ended, 
probably by joint resolution of Congress 
terminating the war as to the particular 
statutes, etc., under consideration. As to 
those enactments which necessarily continue in 
effect until the proclamation of peace, their 
termination is indeed indefinite. That re- 
quires nothing short of a completed peace 
and till then, so far as such statutes are 
concerned, the country is still at war. 


An organized government empowered to 
establish peace must be created in Germany 
and the confused state of international re- 
lationship now existing among the Allied 
powers must be clarified before we may 
anticipate the execution of a treaty of peace. 
Upon the authority of numerous decisions 
of the U. S. Supreme Court, except as 
changed by specific action as to certain 
designated legislation, it may be said that 
the country will continue at war until a 
treaty of peace is executed by the parties 
involved in the war, its ratification approved 
by two-thirds vote of the United States 
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Senate, ratified by the President of the 
United States and promulgated by procla- 
mation of the President. 


World War I ended three years after the 
Armistice by which active fighting ceased. 
When World War II will legally end is a 
question quite beyond the powers of a mere 
lawyer who claims no skill as a prophet. 


IS A SUIT A “SET”? 


De Minimus Non Curat Lex. And if, as the 
old saw says, the law won’t bother with 
trifles, often the claimant wont bother to go 
to law for a trifle; but it rankles and irks 
him none the less. An interesting question 
that may never be decided by the courts, 
because of the small amount of money in- 
volved, was discussed the other day by the 
insurance editor of the Chicago Journal of 
Commerce. The amount of potential bad- 
will in it for the insurance business varies 
inversely with the pettiness of the sum at 
stake. The question concerns the proper 
application of the “pair or set” clause appear- 
ing in marine and burglary contracts. The 
clause in question was quoted as follows: 

It is understood and agreed that in the event of 
loss or damage to any articles which are a part 
of a set, the measure of loss or of damage to 
such articles shall be a reasonable and fair 
proportion of the total value of the set, giving 
consideration to the importance of said article 
or articles; but in no event shall loss or damage 
be construed to mean total loss of set. 


It seems that an assured sent a new suit, 
costing him $55, to the cleaners, but got 
back only the pants and vest. Being a 
Brooks Brothers sort of man and belonging 
to the “coat-cum-pants-cum-weskit” set, the 
vest alone was not much good to him, and 
the pants were not the sort that would bear 
remodeling into lounge slacks. So—having 
prudently insured himself under a residence 
and outside theft policy, without giving the 
matter a second thought, our assured turned 
his claim over to his broker for settlement 
expecting in his innocence, to receive post- 
haste, a check for $55 from the insurer. 


Came the Dawn 


When the check for $35 arrived, our assured 
inquired as to how the company had arrived 
at the amount of the loss. He didn’t quibble 
much about the $12 that they had deducted 
for depreciation on a brand new suit, but 
when they started to explain (gently, rea- 
sonably) about the “pair or set” clause in 
the six-point type, and how it made it neces- 
sary to deduct another $8 because the suit 
was a “pair or set” under the clause in ques- 
tion,—well, the insured just put on his pants 
and vest and went over to see his broker- 
agent. After a few phone calls to the right 


TABLE 





(665) 


YVIIM 





people, the broker persuaded the adjuster to 
change the company’s mind about the $8 
item ; which takes care of that insured through 
the roundabout way of power politics. 


What we are wondering now is whether 
the insurer was right in considering a suit 
to be part of a set. And (wonder number 
two): If so, why wasn’t that “pair or set” 
clause explained to the insured at the time 
the policy was sold? Why wasn’t he told 
that for a slight additional premium he could 
be covered all over? 


No Precedents 


Apparently there has never been an adjudica- 
tion under the “pair or set” clause. Various 
texts annotating the policies containing it, 
show no decisions. Words and Phrases, Cor- 
bus Juris, the F. C. & S. Bulletins, ransacked 
with reasonable diligence, turned up no cases. 
As is so often the case, the only one to 
be found who would stick his neck out was 
Noah Webster. He defines “set” as: “A 
number of things of the same kind ordinarily 
used together; a collection of articles which 
naturally complement each other, and usually 
go together; an assortment; a suit; as, a 
set of chairs, of china, of books, of teeth, etc.” 
His definition of “suit” is not much different: 
“A series or group of things forming a unit 
or constituting a complement or collection; 
a set.” 


So the question is, as they say, “at large”, 
unhampered (as well as unaided) by prece- 
dent. In such a case, in deciding what words 
in an insurance policy mean, the court must 
allow the jury to determine from the facts 
and circumstances, viewed in the light of 
common knowledge and experience, whether 
a suit of clothes is a “set” within the mean- 
ing of the “pair or set” clause. (See Feld- 
mann v. The Connecticut Mutual Life Ins. Co., 
9 CCH Lire Cases 834.) What the ordinary 
juryman would mean and understand to be 
included within the terms “pair or set” will 
be reflected in his general verdict or his 
answer to a special interrogatory. 


A jury would probably argue the matter out 
something like this: “This suit and coat that 
the fellow lost—you wouldn’t say that the 
coat is a part of a “set of something”, or a 
part of a “pair of something”, would you? 
Yes, I know that the dictionary definitions 
of “set” and “suit” are pretty much the 
same, but we’re not deciding this case by 
the dictionary. A suit of clothes, sure, but 
you wouldn’t say a set of clothes, now would 
you?” And so on. 


Be Fair to Both Parties 

Really, though, there is no injustice in con- 
sidering the suit to be part of a “set”, for the 
purpose of settling the claim. The insurer 
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should not be required to pay for anything 
that was not lost. It is true that if it pays 
only for the lost coat, it will not be reimburs- 
ing the insured for the lost value qua com- 
bination, when the coat parted company from 
the pants and vest. But why should the 
insurer pay for this intangible value, when 
the insured retains the remaining garments 
of the broken.combination? Take the case 
of the insured mentioned above. He had 
paid $55 for his suit. If the “pair or set” 
clause had been applied to his loss, he would 
have been paid $47 (disregarding the item 
of depreciation), and would have retained 
the pants and vest. Assuming that the pants 
and vest are no good to him (ordinarily the 
pants could be used for work pants; or the 
pants and vest can usually be approximately 
matched with an odd coat, so as to make 
a wearable suit for roughing it), the $47 
that he receives will not be enough to permit 
him to purchase a new suit. But why should 
it? If he retains the remnant garments, why 
should he be paid for them? He shouldn’t 
expect to have his pants and vest, and be 
paid for them too. 


The injustice, if there is one, is not that the 
insurer does not pay the insured for the full 
value of the suit; but that the insured is not 
offered the option by the insurer of being 
paid only for the garment lost out of the 
suit combination or of surrendering the rem- 
nant garments and being paid on the basis 
of a loss of the whole suit. As a matter of 
fact, such coverage is available. 


In the Inland Marine Section of the F.C. & 
S. Bulletins, it is said, regarding a “set” 
clause, “A policy which covers items listed 
as sets (instead of listing articles composing 
sets separately) carries a special provision 
that in case of loss of or damage to an articie 
or articles part of a set, recovery shall be a 
reasonable and fair proportion of the actual 
value of the entire set and that in no event 
shall such loss or damage be construed to 
mean total loss of the entire set. For an in- 
crease in premium of at least 25%, the policy 
may be endorsed to provide for payment of 
the full value of a scheduled set in case of total 
loss of one or more parts, the company to take 
the remaining article or articles.” 


A recent publication, “Personal Property 
Floater Insurance” by Norman W. Brayley 
(The Spectator, 1945), reprints from the 
Inland Marine Underwriters Association 
Manual, under “optional clauses”, the fol- 
lowing: “It shall be permissible for mem- 
bers to use the following optional clause if 
they choose to do so, subject to the addi- 
tional rate stipulated: ‘It is understood and 
agreed that in the event of the total loss of 
any article or articles which are a part of 
a set, this company agrees to pay the As- 
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sured the full amount of the value of such 
set as specified in the schedule attached, and 
the Assured agrees to surrender the remain- 
ing article or articles of the set to this com- 
pany.’ Where this optional clause is em- 
ployed, an additional premium shall be 
charged at a rate of not less than 25% of the 
policy rate applied to the items concerned.” 


If this provision was available to the insured 
under the residence and theft policy, he 
should have been told about it, so that when 
the loss occurred, he would have no legiti- 
mate gripe against application of the “pair 
or set” clause. 


NEBRASKA JUDGES WRITE THEIR 
OWN INSTRUCTIONS 


The trial judge, by contrast, cuts a fine 
figure of profound erudition when, at the 
close of the mutual verbal mayhems of coun- 
sel, these last gladiators, hoarse-throated, 
eyes bloodshot, give way exhausted. Then, 
from a silence, impressive after the rout that 
has just occurred, “M’Lord” or “Your 
Honor” arises. Standing high above the 
petty, partisan clamor he pauses, clears his 
throat, inserts perchance a peppermint 
lozenge, and begins to intone the soporific 
measures of The Law. “Gentlemen of the 
Jury, I will now instruct you in the law that 
you are to apply to this case. If you find 
that so-and-so is the case, then the law is 
thus-and-so. On the other hand, if you 
find that so-and-so is not the case, then con- 
versely, the law is not thus-and-so, but 
such-and-such, or in the alternative thin- 
gummy-what. Provided, of course, 

And so on interminably, with principles, dis- 
tinctions, refinements, cautions, warnings, 
on-the-other-hands, provisos, limitations, 
and the like, until even the foreman (who 
has been trying to look spry and make a 
good impression on the judge) begins to nod. 


Though they understood not a word, and 
cannot resist the soothing mumbo-jumbo, 
the jurors think that the judge must be a 
vastly clever fellow to be able to make such 
important sounds. And the twelve good- 
men go away, after their service is over, with 
an awesome impression of “His Honor’s” 
learning and wisdom—all because of that 
ghost-written sheaf of instructions which he 
has read to them with such deadly effect. 
For all the jury knows, he has written it 
himself. But, in truth, not for many years 
have most nist prius judges deigned to write 
their own charges to the jury. Counsel for 
both sides ghost-write the terrible charges. 
They submit their partisan versions of the 
law, perhaps the afternoon of the trial, and 
in a hurried chamber conference the judge 
in desperation chooses the least obnoxious 
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from which to patch together a charge for 
the jury. The great majority of the Bench- 
ers take the easy way out, and let the lawyers 
do their work for them. This has led to in- 
terminable wrangling in the courts of re- 
view over poorly, hastily drawn instructions. 
Some, though, particularly in the federal 
court, do prepare their own charges, keep- 
ing open to suggestions from the attorneys. 


Cheering evidence that the courts are be- 
ginning to take up the burden of responsibil- 
ity that by right is theirs, is provided by the 
June, 1945 issue of the Nebraska Law Re- 
view, which prints in full a set of fifty stand- 
ardized instructions to juries adopted by the 
Association of District Judges of Nebraska. 
Says the foreword: “At the first summer 
session of the Association of District Judges 
of Nebraska, held at Grand Island in June, 
1942, pursuant to a resolution adopted by the 
association, a committee on Standardized 
Instruction to Juries was appointed. The 
judges entered into this new work with en- 
thusiasm and devoted a large part of their 
time at each successive meeting of their 
association to the consideration of stand- 
ardized instructions. The result has been 
the adoption of the following instructions. 
It is hoped that this work will be helpful 
to the Bench and Bar of Nebraska. Criti- 
cism of these adopted instructions is invited, 
and it is urged that all members of the legal 
profession in Nebraska co-operate in this 
new field of endeavor to the end that this 
collection may be enlarged and perfected.” 


A majority of the instructions have to do 
with automobile traffic law. A useful one 
is on the “speed of an automobile in feet 
per second”. It reads: “for practical pur- 
poses, you may determine the rate of speed 
of an automobile in feet per second by multi- 
plying the rate of speed in miles per hour by 
one and one-half. For instance, if an auto- 
mobile is traveling at 20 miles an hour, its 
speed in feet per second is approximately 
one and one-half times 20, or 30 feet per 
second.” 


Another set covers situations where the 
guest sues host and driver of the other car. 
“For convenience, the parties are named 
Mr. Guest, Plaintiff, and Mr. Host and Mr. 
Othercar, Defendants.” (Numbers 21 to 22h.) 


Numbers 11 and 12 have to do with master 
and servant law—‘Servant May Combine 
His Own and Master’s Business” and “Slight 
or Substantial Deviation from Direct Route.” 
There is a set on expert testimony (Nos. 15 
to 18), and a comprehensive set of caution- 
ary instructions on the functions of the jury. 
Number 7, on the topic “Death Presumed 
from Continued Absence’, should interest 
life insurance men. There are notes, cita- 
tions, and comments on many of the 
instructions. 
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We think this project is of more than local 
interest. Though the law of Nebraska is 
set forth, in some cases differing from that 
in the majority of states, this set of instruc- 
tions provides a model for other efforts of 
the Bench to lend a hand in the formulation 
of instructons that will instruct, not be- 
muse the jury, and that will stand up on 
appeal. The Nebraska judges deserve com- 
mendation for their pioneer endeavor. 


AMERICAN LIFE CONVENTION 
ae eee 


At its 40th annual meeting, convened at 
the Edgewater Beach Hotel at Chicago, 
October 31-November 1, the American Life 
Convention elected Claris Adams, of Ohio 
Life Insurance Company, its new president 
for the ensuing year. 








Especially interesting from a legal point of 
view were the forum discussions presided 
over by Mr. Laurence F. Lee, the retiring 
president. ‘Robert A. Adams spoke briefly 
and to the point on the subject of “Legal 


Effects of Termination of War.” From it 
we gathered that legally terminating a war 
is almost as troublesome as waging one. 
From the lawyer’s point of view the war 
is not yet terminated. But don’t worry. 
In World War I it took three years after 
the signing of the armistice to establish a 
constitutional state of peace. A digest of 
Mr. Adams’ interesting paper is published 
at the beginning of this department of the 
JOURNAL. 


The piéce de résistance was Berkeley Cox’s 
forum on “The South Eastern Underwriters 
Decision and the New Status of Insurance.” 
Under Mr. Cox’s chairmanship three speakers 
developed the subject in relation to the 
Sherman Act, the Clayton Act, and the 
Federal Trade Commission Act, respectively. 
A question period from the floor followed. 
We look forward to seeing these addresses 
in print in the 1945 “proceedings”; they 
merit careful study. 


To the new president Claris Adams, we 
extend our best wishes for a_ successful 
and happy incumbency! 
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“Good Will” or Bad Law? 


The Bituminous Casualty has appealed to the Minnesota Supreme Court from 
the finding of the State Industrial Commission that a widow of an employee is 
entitled to compensation as the result of his drowning on a fishing trip, and that 
the drowning arose “out of and in the course of employment”. The employee was 
the manager of a grain elevator at Windom, Minnesota, and went on a fishing 


trip with one of the elevator’s customers. 


Both were accidentally drowned. 


Though a referee rejected the widow’s claim, he was reversed by the Commission 
on the basis of the testimony of an official of the elevator company, that the 
manager went on the fishing trip “as a good will gesture.” 


Attempt to Bribe a Juror Is Within U. S. Code 


Section 237 of title 17 of the United States Code, includes the bribery of or an 
attempt to bribe a juror as well as a judge or other judicial officer. This ruling 
was made by the U. S. Circuit Court of Appeals for the Third Circuit, speaking 
through Judge McLaughlin, in an opinion rendered in the case of State v, Zullo. 
The ruling was made in sustaining refusal of the U. S. District Court for New 
Jersey to dismiss one count of an indictment on the ground that the matter 
charged was not within the language of section 237. The only other decision on 
the point is a Second Circuit decision by Judge Manton, U. S. v. Sager, 49 F. (2d) 
725, which holds tp the contrary, but simply states: “A juror is not within this 


section.” 


The Wisconsin Plan 


Adoption of a voluntary “Wisconsin plan” of prepaid insurance for surgical and 
hospital care, in which seven insurers will cooperate, was announced by the 
house of delegates of the Wisconsin State Medical Society after the annual meet- 
ing. The plan is expected to be put into operation shortly after the first of the 


year. 


The participating insurance companies are Employers Mutual Liability, 


Hardware Mutual Casualty, Wisconsin National Life, Time, Old Line Life, Lum- 
bermen’s Mutual Casualty, and Liberty Mutual. 
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LEGAL LIABILITY FOR WAR DAMAGE 


Michigan Law Review, June, 1945 
By John Hanna 


Professor of Law, Columbia University 





[Professor Hanna’s article is part of a study 
prepared for the Foreign Property Holders’ 
Committee, Inc., a committee of the National 
Foreign Trade Council, Inc. ] 


This article considers some of the rules for 
determining liability for economic loss in 
respect of war claims, especially as applied 
in connection with claims of life insurance 
companies for loss of premiums, of insurers 
of property for war risk insurance pre- 
miums, of property insurers for sums paid 
to foreign policyholders on war losses, and 
of owners seeking to recover for loss of ex- 
pected losses. The rules discussed are 
broadly applicable to international claims in 
general. 


While international liability may be im- 
posed irrespective of causation, most ques- 
tions of liability are approached from the 
standpoint of causation. This introduces 
the perplexing question of proximate cause, 
from which must be separated actual cause 
and proof thereof. Proximate cause in 
reality is a matter of rules of policy rather 
than causation. 


To eliminate possible problems of proxi- 
mate cause in international claims, specific 
rules for the limitation of liabilities for con- 
sequential economic loss should be formu- 
lated. The basic principle is that the 
allowance of damages should be reasonable 
in the circumstances. 


Life Insurance Claims 


After World War I, American life insur- 
ance companies presented claims through 
the American Agent to the Mixed Claims 
Commission, United States and Germany, 
which were typified by the cases alleging 
loss on account of payments on policies on 
the lives of certain passengers killed on the 
Luisitania. The chief basis for the claims 
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was that the extraordinary hazard of death 
to noncombatant neutrals through unlaw- 
ful acts of belligerents had not been pro- 
vided for by the premiums received and did 
not come within the law of averages upon 
which life insurance is predicted. 


After reviewing in considerable detail the 
argument of both the companies and the 
German agent, the umpire held that the com- 
panies could not recover because the proxi- 
mate cause of their loss was not, in legal 
contemplation, the act of Germany. 


Insurance Claims by Subrogation 


Insurers who pay indemnities under in- 
surance contracts other than life insurance 
are generally subrogated both by common 
and civil law to the rights of the insured 
against the persons responsible for the 
damage. 


The net effect of several decisions was that 
the Mixed Claims Commission held that 
an insurer has a direct right to compensation 
if the object insured by him is damaged by 
an act making another state responsible, 
provided he has paid the insured in accord- 
ance with the insurance contract. 


War Risk Insurance Premium Claims 


The United States presented to the Mixed 
Claims Commission a group of claims for 
reimbursement for war-risk insurance pre- 
miums paid during the period of American 
neutrality. The umpire decided adversely 
to these claims. While Germany was re- 
sponsible for its own acts, it could not be 
held liable for losses incident to the very 
existence of a state of war. 


German Liability for Insurance Company 
Insolvency 


In the case of a Norwegian insurance com- 
pany admitted to do business in New York, 
the Mixed Claims Commissions held that 
the loss to Americans was not the natural 
and normal consequence of the act of Ger- 
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many in destroying property not American 
owned, which happened to be insured by 
an insurer which had issued policies to 
Americans. 


Prospective Earnings and Profits 


Both the common law and civil law sys- 
tems allow reasonably anticipated earnings 
and profits as an element of damage in both 
contract and tort cases. Uncertain, remote, 
contingent and speculative profits obviously 
are excluded. International tribunals, like- 
wise, may consider claims for prospective 
profits unless such claims are removed 
from the tribunal’s jurisdiction by the 
agreement creating it, as has sometimes 
been the case where it is recognized that 
the total sum which can be anticipated will 
be inadequate to satisfy all claims. 


Apparently no case was decided by the 
Mixed Claims Commission, United States 
and Germany, where an undertaking (branch 
or subsidiary) had been sequestrated or 
liquidated by the German Alien Property 
Custodian or the German states. The ques- 
tion whether loss of profits was an appro- 
priate item in such cases was left open by 
the Mixed Claims Commission. 


The question of prospective earnings and 
profits was presented to the Mixed Claims 
Commission in a large number of cases in- 
volving, among others, claims by a chart- 
erer of a destroyed ship for loss of net 
profits he would have earned during the life 
of the charter, had the ship not been de- 
stroyed; claims for the probable catch of a 
fishing schooner; the amounts which would 
have been earned under a pending contract 
of affreightment on an existing charter-part 
and the loss to the crew of prospective per- 
sonal earnings due to the destruction of a 
ship. The commissioners were in disagree- 
ment as to the settlement of the points of 
controversy. 


The Mixed Arbitral Tribunals had no juris- 
diction in cases where ships were lost on 
the high sea, but only where ships had been 
seized and retained in German ports. Loss 
of profits was an item of the claims in the 
latter category. 


It was held that it could not be taken into 
account that the ship would have been in- 
sured and that the ship would quickly have 
been replaced in the case of loss by an- 
other, purchased with the insurance moneys. 
This was deemed too remote. On the other 
hand, no amount of premiums was included 
in the estimated expenditure. 


Miscellaneous Consequence of Claims 


There were claims for increased wages 
paid to fulfil pre-war contracts, for ex- 
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penses incurred in providing additional 
guards and watchmen for factories, ship- 
yards and the like, for loss of business prof- 
its, for depreciation of the currency of 
European countries, for excessive freight 
charges and for many other costs. 


The commission dismissed all of the fore- 
going and other similar claims on the 
ground that the losses were due to the mere 
existence of war rather than to any act of 
Germany. , 


Interest 


While it is sometimes said that interest will 
not be allowed against a government, this 
rule, if it can be found to exist at all, at 
present is one of municipal rather than in- 
ternational law. 


An explicit rule was provided in the Treaty 
of Versailles with regard to countries which 
adopted the Clearing of Debts (Article 
296). The rate was 5 per cent except in 
cases where, by contract, law or custom the 
creditor was entitled to a different rate. In- 
terest was to run from the date the sum 
fell due until it was credited to the credi- 
tor’s Clearing Office. Compound interest 
was not allowed. The precedents in respect 
of exceptional war measures were far from 
unanimous. Usually 5 per cent was awarded, 
but at least in one case no award was made. 
The instant from which interest was to run 
was fixed somewhat arbitrarily at the date 
of the sale, of the replacement, of the in- 
vestment in Austrian War Loans, at an 
average date (July 1, 1917), at December 
31, 1918, or at the date of receipt of the 
claim on the ground that the indemnity was 
to be equivalent to the replacement value 
as of said date. 


ADMINISTRATION IN LEGAL CAUSE 


Loyola Law Review, June, 1945 


By Vernon X. Miller 
Editor, Loyola Law Review 





Every lawyer who tries a personal injury 
case struggles with proximate cause. Many 
attempts have been made to reduce the law 
of legal cause to a few general but certain 
propositions. All of them seek a degree of 
certainty they do not find, a degree which 
is neither practicable nor desirable. 


A lawyer knows that he must build his case 


‘around the rituals and formalisms of the 


taught law. And he can predict with some 
degree of success how judges and jurors will 
appraise his client’s case. But the most lit- 
eral minded legalist cannot predict with 
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absolute certainty; neither judges nor jurors 
are legal automatons. Courts are not made 
for lawmen. They are living political insti- 
tutions, and the judicial process itself ex- 
pands with administration. 


Perhaps some day schemes of social insur- 
ance will be comprehensive. That cannot 
be known now, but tort law has come a 
long way from the trespasses and direct 
injuries of the early common law. 


Fear of Administration 


Even with modern formulae of the taught 
law, however, lawyers and judges have not 
solved the riddles of proximate cause. Fault 
is said to be relational and a tortfeasor is 
not held responsible for the consequences 
that are remote. When does that relation 
exist? When are the consequences too re- 
mote? What is an intervening cause? Those 
are the riddles not yet solved. Nor have 
the lawyers and judges agreed among them- 
selves what the formulae are. 


Every lawyer knows the general limits of 
the law of torts. Within those limits he 
should know also that the work of the judges 
and jurors is administrative and that this 
process is consistent with the traditions of 
the common law. 


Still a Riddle 


The formalism and ritual of legal cause are 
important because lawmen are afraid of 
administration. Most trial judges would 
declare that they are not legislators and 
that they must apply the law. Only in an 
appellate court do the judges on occasion 
explain that they cannot reduce the law of 
proximate cause to fixed rules about fore- 
seeability and remoteness and that the limits 
of responsibility must depend on a rough 
sense of fairness and justice. 


There is, however, more than ritual and for- 
malism behind an appraisal of a plaintiff’s 
case. There is everything that men like 
judges and jurors think is good and just. 
Certainly the lawmen among them, and 
perhaps the jurors also, are influenced by 
analogies within their own experiences. But 
there are no codes in which lawyers or lay- 
men have tried to be specific about the sum 
total of these social obligations. Such codes 
would be interminable. 


Development in tort law has not been checked 
by formalism and tradition in the stating of 
legal rules. Perhaps the formalism and defi- 
nitions are the same today as thirty years 
ago. But the definitions are not the law 
of torts. And lawyers ought not to strive 
for a codification of tort law through stereo- 
typed phraseology about legal cause. 
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DIGESTS OF ARTICLES 


“Is It the Proximate Cause ?” 


The case of Gilbert v. New Mexico Const. 
Co., 39 N. Mex. 216, 44 P. (2d) 489 (1935), 
illustrates how judges can disagree about 
the application of accepted rules. Careless 
workmen on the payroll of a private contract- 
ing company’s payroll broke a city watermain 
that city laborers were not diligent to fix. 
The plaintiff's house caught fire. The water 
pressure in the city pipes was low and no 
water could be used to fight the flames. 
Maps of the City streets had been given to 
the workmen. They should have known how 
far below the surface they could dig with 
their machines, The company’s lawyers con- 
tended that the contractor could not be 
charged because the city workmen had been 
dilatory in making the repairs. The break 
occurred early in the day and the fire late 
in the afternoon. Since the repairs could 
have been made within two hours the com- 
pany lawyers contended that the negligence 
of the city workmen was an intervening 
cause, 


Agreement on the Rules 


It was conceded in the case that the private 
contractor did not enjoy immunity from suit 
because the contract was for a public work. 
The judge who wrote the opinion of the 
court said that the lawyers on both sides 
agreed in their statement of the rules. If 
there was intervening cause, the conduct of 
the company’s workmen could not be the 
proximate cause of the plaintiff’s loss. 


Under no circumstances could the employer 
be charged unless the workmen should have 
anticipated the risk. Whether they should 
have anticipated this loss by fire, the judge 
said, was a question of fact. The appraisal 
of the trial judge in favor of the plaintiff 
was accepted as conclusive. The judge went 
on to say that the opportunity for the city 
workmen to be dilatory followed the break- 
ing of the water pipe by the company’s care- 
less workmen. Two of the judges on the 
court dissented. They appraised the care- 
less work in making the repairs as an inter- 
vening cause and thus the proximate cause 
of the plaintiff’s loss. 


A Typical Case 


This case is typical of those in which the 
judges think the issue of proximate cause is 
vital. The judges in this case disagreed 
because not all of them would charge this 
kind of loss against the private contractor. 
Literally the texts of the opinions on both 
sides are consistent with the traditions of 
the taught law. Here, too, is graphic evi- 
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dence that reasoning from propositions about 
fault and remoteness will not always lead to 
the same conclusion, 


Hypocrisy of Formalism 


Undoubtedly the formalism and ritual of 
legal definitions are important factors in the 
judicial process. Trial judges who labor 
with them become relatively objective in 
appraising events to support a plaintiff’s 
claim. Lawyers who labor with them know 
they must plan their cases to meet the judges’ 
expectations. 


Instructing the Jury 


When the definitions are incorporated into 
instructions perhaps the jurors do appreciate 
that their appraisals must be impersonal. 
Literally that formalism and ritual seem to 
be a part of our tradition about a govern- 
ment of laws. The practical effect is like 
that of precedent. Because of them judges 
hew to a line they might not otherwise ob- 
serve. If the propositions in the Restatement 
are used as illustrative instructions to jurors, 
the Restatement will have been worth doing. 


HEAR YE, 


HEAR YE, 


Importance of Administration 


3ut the formalism and ritual of legal defini- 
tion must be appreciated for what they are, 
the sum of professional mysteries that law- 
men may observe in spite of social interests. 
Literal minded appellate court judges may 
reverse judgments because they do not agree 
with the phraseology of a trial judge’s in- 
structions when they will not disagree with 
him about the jurors’ right to appraise the 
case. There is something of hypocrisy in a 
tradition under which judges can justify de- 
cisions as depending on the certainty of 
legal rules when judges so often disagree 
among themselves about the results that are 
consistent with that certainty. The formal- 
ism and ritual of legal definition are bad if 
lawmen are blinded by them to the impor- 
tance of administration. 


Room to Differ 


Within this government of laws there is 
room for difference of opinion about social 
risks. Variety in results is not foreclosed. 
A judicial system without administration, in 
which judges cannot exercise administrative 
choice, is impossible unless lawmen strive 
to codify the law ad infinitum. 


HEAR YE! 


Early in January, 1946 all subscribers 
fo THE INSURANCE LAW JOURNAL 


will receive, without extra charge, a 
special binder for preserving under 
ene handy cover, the current 1946 
issues of the JOURNAL. These hand- 
some binders will go to all subscribers 
then on our books. Watch for yours! 
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THE SWORD OF DAMOCLES 


“Around 300 B. C., Dionysius, ‘the Tyrant 
of Syracuse,’ had a henchman named Dam- 
ocles who repeatedly envied the privilege, 
the prestige and the luxury which accom- 
pany a position of power. Dionysius knew 
from experience that such a post is not 
always a bed of roses. And to put that 
idea across to his aide, he staged a banquet 
for him one night at which Damocles, in 
the gilded seat of honor, was overwhelmed 
by the array of luxuries flanking him on 
every side. Gazing speechless at the gran- 
deur of it all, he chanced to look up at the 
ceiling of the ornate banquet hall—and his 
spine froze. For a few feet above his head, 
suspended on a single, slender thread, dan- 
gled a razor-sharp sword. Damocles was 
delighted to: surrender the seat of honor with 
all its glamour—and its worries. And ever 
since then ‘the Sword of Damocles’ has 
been an accepted term to describe the pres- 
ence of some imminent disaster which 
sooner or later is bound to fall. Today no- 
body appreciates this ancient legend better 
than the Chief of the Fire Department. 
His ‘Sword of Damocles’ is that ever-pres- 
ent threat, the Conflagration. No matter 
how modern his city, how big his depart- 
ment, how well-trained his personnel, that 
imminent disaster of the sweeping fire 
hangs over his head night and day, sus- 
” 
pended on the slender thread of Luck! 


So reads the foreword to The Ward LaFrance 
Book of Conflagrations (by Paul W. Kearney. 
Address: Ward LaFrance Truck Division, 
Great American Industries, Inc., Elmira, 
New York. 60 pages). The book was writ- 
ten in order that the public might better 
understand the nature of the fiery “sword 
of Damocles” and the tremendous problems 
it creates for firefighters. 


Why Is a Conflagration? 


The conflagration, often. defined as a fire 
costing $250,000 or over, is by no means a 
rare and remote occurrence. The fact is 
that we, as a nation, have averaged more 
than one such fire a week for the past five 
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years. But why do a few flames blaze into 
a conflagration, the average man will ask, 
when my tax money pays for well-trained 
firemen and up-to-date equipment? And 
haven’t we fireproofed most of our sky- 
scraping office buildings and vast ware- 
houses? Besides, supposing we do have big 
fires, what have we got fire insurance for? 


Modern equipment and competent firefight- 
ers we do have. But if that “average man,” 
whom we rarely recognize except in print, 
will leaf through the color illustrations in 
the Ward LaFrance book, he should be 
more than dutifully impressed by the uncon- 
trollable fury of the conflagration; even the 
best equipment and firemen can hope only 
to confine, not to quench, it. Although the 
city of Chicago has a big and modern de- 
partment (181 companies and around 2,700 
men), when the $4,000,000 stockyards con- 
flagration occurred, sweeping over forty-two 
blocks, thirty other cities were called upon 
for assistance. 


As for our fireproof buildings, actually the 
amount of fire-retardant construction in 
any city is pitifully small. Furthermore, 
“no building is any more fireproof than its 
contents,” and as long as million-dollar 
structures house millions of dollars of com- 
bustible material, the conflagration will oc- 
cur—unless, points out the author of the 
Ward LaFrance book, firefighting begins 
at the architect’s drawing board instead of 
at the fire hydrant. 


Facts and Fancies About Insurance 


There'll always be insurance, the average 
man pipes up again. Fortunately, of course, 
he is right, but he enjoys confused though 
comforting notions on the subject of fire 
insurance. He believes, for example, that 
if a man has fire insurance, he doesn’t have 
to worry so much about fireproofing his 
house or office building. Yet the money 
paid by fire insurance companies to cover 
losses comes from his pockets. And these 
funds, collected from him and his fellow 
policyholders, are just a fraction of the total 
cost of a serious fire. The intangible losses 
(records, labor, time, credit rating, etc.), 
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not covered by ordinary fire insurance, are 
frequently ignored or underestimated. When 
the North Dakota State Capitol suffered a 
fire loss, the Governor stated that the in- 
tangible loss “set the State back twenty 
years.” As for the tangible loss of $728,000, 
not even it was covered by the insurance. 


Another peculiar notion of the average man 
and of too many building owners is that 
fire-retardant construction eliminates much 
of the need for fire insurance. The fifteen- 
story Burlington Building in Chicago was 
thought so completely fireproof that its 
owners carried less than half the replace- 
ment value in insurance, and its tenants had 
almost no insurance. When the contents 
of the building went up in flames, the total 
direct loss was $8,000,000. 


To sum up, then, insurance is by no means 
a cure for the conflagration. As the situa- 
tion is today, insurance does not usually 
cover even the tangible loss. Furthermore, 
the effects of a conflagration are so far- 
reaching that virtually everyone pays the 
fire loss. Insurance is only a part of the 
picture. Fire-retardant construction, quick 
reporting of fires, well-equipped fire depart- 
ments, well-trained firemen, as well as 
adequate insurance coverage for tangible 
and intangible losses—all must work to- 
gether in controlling the conflagration. Al- 
though Lady Luck will continue to insist 
upon a leading role in the tragedy of the 
conflagration, these are certainly some sig- 
nificant means of making the fire chief’s 
sword a much less menacing instrument. 


THE CHANGING INSURANCE SCENE 


Change is no stranger to the realm of insur- 
ance. To acknowledge this fact is easy, but 
to understand it, we need now and then an 
expert summing-up of recent developments. 
The March, 1945 issue of the Journal of the 
American Association of University Teachers 
of Insurance does admirably just such a 
summing-up job for the significant develop- 
ments in group insurance. In Part I of the 
Journal, covering “Recent Developments in 
Group Coverage,” Paul S. Fisher (Superin- 
tendent, Group Accident and Health Depart- 
ment, Continental Casualty Company) shows 
how politics, social revolution, labor unions, 
war and taxation have all contributed in 
focusing the spotlight of national attention 
on accident and health group insurance. 
The results with regard to long-term dis- 
ability insurance, prepayment medical care 
organizations, and non-profit health service 
plans are discussed, respectively, by I. S. 
Falk (Director, Bureau of Research and Sta- 


tistics, Social Security Board), Margaret C. 
Klem (Chief, Medical Economics Section, 
Division of Health and Disability Studies, 
Bureau of Research and Statistics, Social 
Security Board), and E. A. van Steenwyk 
(Executive Director, The Associated Hos- 
pital Service of Philadelphia). Part II of- 
fers a telescopic “Review of the Year” in 
insurance generally—life, property and cas- 
ualty, and social. 


The Journal was published in lieu of the 
Proceedings of the Annual Meeting sched- 
uled for December, 1944—but, like many 
other conventions of that day, not held. It 
can be procured by writing to the Secretary 
of the American Association of University 
Teachers of Insurance, Box 48, Logan Hall, 
University of Pennsylvania, Philadelphia, Pa. 


When social and political forces change 
ideas, they also change laws. Thanks to 
SEUA, changes in insurance law have taken 
on a new significance, but keeping up with 
new and revised laws is less difficult if you 
have at hand the two books published re- 
cently by Harrison Law, Insurance Analyst, 
of Nutley, New Jersey. Insurance Tax 
Laws (price: $2.50; 82 pages) is a compila- 
tion of the actual texts of the tax laws as 
they appear in the various state codes. It is 
presented, according to the compiler and 
publisher, “to facilitate your study of the 
various tax laws, amended or re-enacted in 
an effort to comply with the ideas antici- 
pated by the scope of the SEUA decision 
relative to discrimination in taxes by the 
states.” Preceding the texts of the laws is 
a chart summarizing information about tax 
statements—due date, filing date, rates, etc. 
—for all states; there is also a chart givirg 
similar information for other licenses and 
taxes. The law texts themselves are divided 
according to states and, within a state, accord- 
ing to subject matter—for example, tax law, 
retaliatory law, firemen’s relief and pension 
fund, reciprocal provisions. 


The second book—The Insurance Broker- 
Agent (price: $2.00; 126 pages)—contains 
the texts of the laws that govern the opera- 
tions of insurance companies, agents and 
brokers in their relations one with the other. 
It too is divided according to states and 
subject matter. Preceding the law texts are 
three useful charts—one summarizing the 
broker’s laws, the second the resident agent’s 
laws, and the third crossreferring the sec- 
tion numbers in the state codes to subject 
heads—e. g. broker law, non-resident law, 
agent law, etc. Both books are handy- 
sized, paper-bound publications made for 
frequent use. 
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Automobile Negligence 


and Insurance 





IN THE CURRENT PARADE OF oF-W ATOM 


ATTORNEY’S NEGLIGENCE—FAIL- 
URE TO FILE SUIT WITHIN 
LIMITATION PERIOD: 

Statute of limitations (Me.) 

CAR-POOL RIDER INJURED: 

Negligence or wilful and wanton 
conduct? (Ind.) 

DENIAL OF RIGHT TO MAKE 
CLOSING JURY ARGUMENT: 


page 675 


page 676 


MISCONDUCT OF 
GROUND FOR 
Railroad crossing 
tributory negligence (ii) 
OWNERSHIP OR PARTNERSH 
IN A tat OPERATING 
TRUCK 
Wrengiat death Peeeeee 
of ownership (Va. page 680 
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Reversible error (Tex.) page 676 PAID IN FULL IS NOT “REAL 
DISOBEDIENCE DOES NOT PARTY IN INTEREST”: 
PROVE DEVIATION: Cargo damaged—Subrogation (Cal.) 
Scope of employment — Master- page 682 
servant relationship (Tex.) page 677 oTRarnS corre STRUCK BY 
EXCLUSION FOR “USE AS A 
PUBLIC OR LIVERY CONVEY. ek of owner of live stock _— 
Insurer’s liability—Passengers car- COTES: JUDGMENT MOTION 
ried for hire (Tex.) page 677 Issues of fact—Child injured 
INSURANCE MENTIONED ON (Wis.) page 681 
VOIR DIRE WHAT MAKES A WANTON ACT? 
Child injured — Jurors’ connection Intersection collision — Wrongful 
with insurer (Tex.) page 678 death action (IIl.) page 683 
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ATTORNEY’S NEGLIGENCE-FAILURE TO 
FILE SUIT WITHIN LIMITATION PERIOD 


(MAINE) 


© Statute of limitations 
Construction of statute 


Whether or not the defendant attorney was 
liable for negligence in failing to start suit 
for the plaintiff client depended upon which 
statute of limitation was applicable to the 
plaintiff’s cause of action. Plaintiff’s injuries 
were suffered when the car in which she 
was riding was involved in collision with a 
truck. The truck was one subject to the 
control of the public utilities commission. 
The general statute of limitations allowed 
six years for the bringing of an action. 
However, the plaintiff claimed that the ac- 
tion against the truck owner was barred by 
the provisions of Rev. Stat. 1930, Ch. 66, 
Sec. 11, and that she was obliged to accept 
in settlement of her claim a very much 
smaller sum than she would have received 
had suit been brought within the year. The 
statute in question reads as follows: 


Actions of tort for injuries to the person or for 
death and for injuries to or destruction of prop- 
erty caused by the ownership, operation, 
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maintenance or use on the ways of the state 
of motor vehicles or trallers subject to the su- 
pervision and control of the public utilities com- 
mission, shall be commenced only within one 
year next after the cause of action occurs. 


The defendant filed a plea of the general 
issue with a brief statement setting forth 
that the statutory provision in question ap- 
plied only to an action involving a vehicle, 
subject to the control of the public utilities 
commission, which at the time of the acci- 
dent was carrying passengers for hire. The 
plaintiff's demurrer to this plea was over- 
ruled, and she appealed. 


The court held that the statutory provision 
in question, which was a portion of the 
chapter titled “Motor Vehicles Carrying 
Passengers for Hire”, was not intended by 
the legislature to be applicable to actions 
arising out of all accidents caused by the 
operation of a truck subject to the control 
of the public utilities commission. Further- 
more, there was a separate and compre- 
hensive act providing for regulation by the 
commission of motor vehicles carrying prop- 
erty for hire, and in such act there was no 
reference to the above quoted law, and no 
special time limitation. Therefore, the gen- 
eral statute of limitations of six years ap- 
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plied to plaintiff's right of action against the 
truck owner; and the lower court’s deci- 
sion to overrule plaintiff's demurrer to the 


defendant’s plea was correct. Since the six 
year statute applied, the defendant could 
not be guilty of negligence in failing to file 
suit within one year.—Steele v. Smalley. 
Maine Supreme Judicial Court. October 2, 
1945. 23 CCH AutomosiLe CAsEs 824. 
Richard S. Chapman, Portland, Me., for plain- 
tiff. 


Charles T. Smalley, per se, Rockland, Me., for 
defendant. 


CAR-POOL RIDER INJURED- 
GUEST OR NO-GUEST? 


(INDIANA) 


© Negligence or wilful and wanton 
conduct 
Car-pool arrangement 


Before this accident, the plaintiff and the 
defendant were friends working at the same 
plant. On the day of the accident the de- 
fendant was driving the plaintiff to work, 
ran through a stop sign, collided with 
another automobile and caused injuries to 
the plaintiff. The trial judge submitted the 
case to the jury on the ground of common 
law negligence. Plaintiff recovered a verdict 
and judgment. The defendant appealed, 
claiming that the plaintiff's complaint al- 
leged only a liability under the Guest Stat- 
ute, and that it was error to submit the case 
as a common law negligence case. Judg- 
ment for the plaintiff was affirmed. 


“The undisputed evidence shows that the 
parties worked in the same plant and when 
the accident occurred, the appellee was being 
driven to work by the appellant in the 
latter’s automobile. This was pursuant to 
prearrangement between them whereby, on 
account of the gasoline shortage, they ex- 
changed rides, the appellant sometimes fur- 
nishing and driving his car and the appellee 
sometimes doing the same, and this arrange- 
ment had been carried out for some weeks 
prior to the accident. We hold that 
the appellee was not a guest being trans- 
ported without payment therefor within the 
meaning of the “Guest Statute”, and the 
court did not err in refusing to instruct the 
jury on the theory thereof, for there was no 
evidence whatever to bring the case within 
the provisions. Sut actionable negli- 
gence on the part of the appellant is shown 
by the evidence, and the appellant makes no 
serious contention to the contrary. A show- 
ing of wanton or wilful misconduct was not 
necessary.” Judgment for the plaintiff was 
affirmed.—Ott v. Perrin, Indiana Appellate 
Court. October 22, 1945. 23 CCH Avuto- 
MOBILE Cases 924. 
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DENIAL OF RIGHT TO MAKE 
CLOSING JURY ARGUMENT 


(TEXAS) 


@ Reversible error 


Right to reply to defendant’s argu- 
ment 


Is the denial by the court, to the plaintiff, 
of the right to make a closing argument to 
the jury, after the defendant has made his 
argument, reversible error? The Texas 
Court of Civil Appeals so holds. The plain- 
tiff, a guest passenger, sued her host, Sum- 
mers, and Bowen, the owner of the motor 
bus that collided with the car driven by the 
host. Each of the defendants counter- 
claimed against one another. The jury 
found that neither party was to take any- 
thing. At the trial, at the close of the evi- 
dence, the plaintiff's counsel argued to the 
jury; the defendant Summers’ counsel then 
answered; and the defendant bus-owner’s 
counsel waived argument. The trial court 
then declared argument closed, and refused 
to permit plaintiff’s counsel to reply to the 
argument of Summers’ counsel. On appeal, 
plaintiff contended that this denial of the 
right to reply in argument was reversible 
error. The court so held. 





“There are many decisions to be found 
which hold that the right of a concluding 
argument is a valuable one; this is obvious 
to all members of the bench and bar. Some 
of the cases emphasized the impor- 
tance of a closing argument when the issues 
are ‘sharply conflicting.’ The trial court in 
this case, in his qualification of the bill of 
exception, concludes with this language: 
‘There was a controversy as to the issues of 
liability, but the court does not certify th=t 
some were sharply controverted.’ We do 
not have the evidence before us, but we do 
know that four days were consumed in tak- 
ing testimony and from this we may fairly 
assume that the issues of liability were 
controverted as found by the court. A re- 
view of the arguments presented indicates 
to us that the construction placed upon the 
evidence by the respective attorneys pre- 
sents a very sharp controversy as to lia- 
bility. There may not have been a serious 
controversy as to the extent of plaintiff's 
injuries. We have been cited no case nor 
have we found one wherein plaintiff was 
denied the right of a reply or concluding 
argument to that of defendant’s counsel in 
such a case as this; but bearing upon a 
denial of the right of a defendant to open 
and conclude an argument after he had filed 
the admissions provided by rule 266 T. R. 
C. P. (old rule 31) the denial of the right 
of a reply or concluding argument by de- 
fendant’s counsel has, many times, been held 
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reversible error, and the courts have gone 
far enough to say that injury from a viola- 
tion of that rule will be presumed. .. . 
We hold that the trial court erred in deny- 
ing plaintiff's counsel the right to make a 
reply or concluding argument in response to 
that made by the counsel for defendant 
Summers.” A _ new trial was ordered.— 
Stolpher, appellant v. Bowen Motor Coaches, 
Inc., et al. Texas Court of Civil Appeals, 
Second Supreme Judicial District. October 
12, 1945. 23 CCH Automosite Cases 820. 
Grindstaff, Zellers & Hutcheson, Weatherford, 
Tex., for appellant. 


Napier & Napier, Wichita Falls, Tex., for ap- 
pelee Summers. 


J. Walter Friberg, Wichita Falls, Tex., for 
appellee Bowen Motor Coaches, Inc. 


Luther Hoffman, Wichita Falls, Tex., for in- 
tervener. 


DISOBEDIENCE DOES NOT 
PROVE DEVIATION 


(TEXAS) 


© Scope of employment 
Master-servant relationship 





“A master may be held responsible for the 
acts of his servant, even though the servant 
acts directly contrary to the instructions of 
the master.” Disobeying instructions is, 
therefore, not the same as deviating from 
the path of duty. Eugene Arnold may have 
hauled his feed over a route other than the 
one Mr. Gammill ordered him to take, but 
whether he was acting within the scope of 
his employment when he ran into the Mul- 
lins’ car was another question. Mr. Gam- 
mill, the employer, testified. that he told 
Eugene exactly what road to take, that the 
employee hauled only one load, and that 
when he (Gammill) returned from a trip 
to town and went to look for Eugene, he 
found feed scattered along a road other than 
the one he had ordered the employee to 
take and he found the truck abandoned and 
wrecked. Mr. Gammill was of the opinion 
that Eugene had deviated from the course 
of his employment to go off on a mission of 
his own, perhaps to the “Yellow Dog” in 
Haskell, the town nearby. The route that 
Eugene followed was two or three miles 
longer than the one Mr. Gammill directed 
him to take. The lower court decided that 
Fugene was acting within the scope of his 
employment when he collided with the Mul- 
lins’ car and that his employer was, there- 
fore, liable for the damages. Defendant 
employer appealed, contending that his em- 
ployee was not engaged in the course of his 
employment at the time of the accident. 


1945 





Said the court: “The real question pre- 
sented is whether or not the testimony 
shows conclusively, that is, as a matter of 
law, that at the time of the collision Gam- 
mill’s servant was not acting within the 
scope of his employment and in furtherance 
of Gammill’s business, but, on the contrary, 
that Gammill’s servant was then engaged on 
a mission of his own. Although Mr. Gam- 
mill testified to circumstances from which 
a jury might have concluded that Eugene, 
after he had loaded the Gammill truck with 
feed at the Gibson farm, quit his master’s 
business and went off on a mission of his 
own to the “Yellow Dog” at Haskell, his 
testimony was far from conclusive on that 
point. From the evidence the jury 
may well have believed that after loading the 
truck at the Gibson farm for the second time 
on the day of the collision, Eugene was 
returning from Gibson’s directly to the 
Gammill farm with the feed at the time of 
the collision. It is true that, according to 
Mr. Gammill’s testimony, Eugene was acting 
in violation of his instructions in traveling 
the Gilliam road instead of the Midway 
road. No witness was available who could 
testify as to Mr. Gammill’s instructions to 
Eugene, except appellant. However, 
the fact that Eugene violated Gammill’s in- 
structions is not conclusive of the question 
as to whether Eugene was at the time of 
the collision acting within the scope of his 
employment and is not, therefore, deter- 
minative of the liability of the appellant. A 
master may be held responsible for the acts 
of his servant, even though the servant acts 
directly contrary to the instructions of the 
master. It is not conclusively shown 
that Eugene ‘departed from his work to 
accomplish some purpose of his own not 
connected with his employment.’” Accord- 
ingly, the judgment for plaintiffs was af- 
firmed.—Gammill, appellant v. Mullins et ux. 
Texas Court of Civil Appeals, Eastland. 
June 15, 1945. 23 CCH AutomosILe CASES 
851. 


Ratliff & Ratliff, Haskell, Tex., for appellant. 


Tom Davis, Fred Stockdale, Haskell, Tex., for 
appellees. 


EXCLUSION FOR “USE AS A PUBLIC 
OR LIVERY CONVEYANCE” 


(TEXAS) 


e Insurer’s liability 
Passengers carried for hire 
Policy suspended but not void 





Under her policy of collision insurance with 
the defendant, plaintiff recovered for dam- 
age done to the car while her son was 
driving it, with her consent. He was going 











to Little Rock on a business mission and, 
having an opportunity to carry three persons as 
passengers, did so, collecting from each a fare 
of ten dollars. The plaintiff, the owner of 
the car, had no knowledge that her son was 
going to transport passengers on the trip. 
He arrived in Little Rock about 10 A. M. on 
the day of the accident, discharged the 
passengers and, after attending to the busi- 
ness that caused the trip, started alone on 
the return to Dallas about 1 P. M. He had 
reached a point about five miles outside the 
town of Denton, Arkansas, when, failing to 
negotiate a curve, the automobile left the 
highway, collided with several trees, turned 
over several times, and damaged the car of 
the plaintiff. The policy contained the fol- 
lowing clause: 

“This policy does not apply: (a) Under any of 
the coverages, while the automobile is used as 
a public or livery conveyance, unless such use 
is specifically declared and described in this 
policy and premiums charged therefor: .. .”’ 


The only defense urged by appellant was 
based upon the alleged violation of the pro- 
vision of the policy just quoted, in that at 
the time the automobile sustained damage, 
it was being used as a public conveyance 
carrying passengers for hire from Dallas, 
Texas, to Little Rock, Arkansas; such use 
had not been specifically declared and de- 
scribed in the policy and no premiums 
charged therefor. 


“Counsel for the parties admit that no case 
directly in point is available. Appellant 
argues, however, that the case should be 
ruled by the doctrine announced in cases 
dealing with the liability of a master for 
injuries to third persons occurring on the re- 
turn trip of a servant who had departed on 
a purely personal mission, aside from the 
master’s business. In such cases the courts 
hold that the master would not be liable for 
the acts of the servant on the return, any 
more than on the original trip. . . . It will 
be observed, however, that in these cases 
the purpose of the employee was entirely 
foreign to the master’s business, and the 
return trip simply an incident to the de- 
parture; whilst in the instant case the pur- 
posed trip to Little Rock was to attend to 
business there, the carriage of passengers 
being simply incidental, A different ques- 
tion doubtless would have been presented, if 
the trip to Little Rock had been made for 
the purpose of carrying these passengers, 
as in that case the return, although without 
passengers, would have been merely an in- 
cident, and a part of the enterprise. 

The policy in the instant case was not 
voided, but its operation simply suspended 
during the period the car was used for the 
purpose of carrying passengers. . Con- 
sidering a similar provision presented to the 
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United States District Court, Western Dis- 
trict of New York, in American Lumbermen’s 
Mut. Cas. Co. of Ill. v. Wilcox, 16 Fed. Sup. 
799, the court held that: ‘Provision that 
automobile liability policy shall not cover 
automobile while used to carry passengers 
for a consideration is applicable only in 
case of accident occurring while transporta- 
tion is being given contrary thereto, and 
violation thereof does not work forfeiture of 
the policy’, The same doctrine is stated in 
Appleman on Automobile Liability Insurance, 
page 164, as follows: ‘Of course, coverage 
is prohibited only while passengers are 
actually in the process of being carried or 
until the bailment for hire has been dis- 
charged. The exclusion operates only to 
suspend coverage during that interval.’ .. . 
We are of the opinion that the judgment 
of the court below was correct and is in 
all things affrmed.”—Fort Worth Lloyds 
Ins. Co., appellant v. Lane. Texas Court 
of Civil Appeals, Fifth Supreme Judicial 
District. July 13, 1945. 23 CCH Avutomo- 
BILE CAsEs 805. 


Martin, Moore & Brewster, Ft. Worth, Tex., for 
appellant. 


Robertson, Leachman, Payne, Gardere & Lan- 
caster, Dallas, Tex., for appellee. 


INSURANCE MENTIONED 
ON VOIR DIRE 


(TEXAS) 


@ Child injured 
Jurors’ connection with insurer 


The plaintiff father sued for personal in- 
juries sustained by his five-year-old daugh- 
ter when she was struck by the defendar.¢ 
florist’s station wagon, driven by the de- 
fendant’s employee. The plaintiffs, father 
and daughter, recovered verdicts of $2,000 
and $3,000 respectively. On appeal, the de- 
fendant challenged the various special issues 
submitted to the jury, on the questions of 
lookout, speed, etc. Principally because the 
matter of insurance was brought out on the 
voir dire examination of the jury, the judg- 
ment was reversed and the case remanded 
for a new trial. 


While the jury was being selected, each 
juror was asked many questions by both 
sides, inquiring of their service and qualifi- 
cations as jurors in the case then to be tried, 
and on voir dire counsel for appellee, the 
plaintiff below asked the whole panel this 
question: 

Are any of you employed by or do any of you 
have any financial connection with the Commer- 


cial Standard Insurance Company? If so, hold 
up your hand. 
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Two of the jurors responded, and upon fur- 
ther questioning they said they held policies 
of insurance with that company. No addi- 
tional questions were asked on the subject, 
and no further reference was made to the 
matter. Defendant’s motion to discharge 
the panel was overruled by the court. “It 
has frequently been laid down as a settled 
rule of procedure in this state that it is error 
for the plaintiff to mention the fact or to, in 
any way, indicate in the presence of the jury 
that the defendant is insured against lia- 
bility which plaintiff is seeking to establish. 
; It is undoubtedly true that in cases 
where a jury trial is demanded, both liti- 
gants are entitled to a jury composed of men 
free of bias and prejudice and without an in- 
terest in the subject matter in litigation. 
As a general rule our courts have been very 
liberal in permitting a broad range of in- 
quiries on voir dire to enable counsel to 
intelligently use their peremptory challenges. 
If counsel has reason to believe that a juror 
is directly or indirectly interested in the 
result of the trial to be had, he has a right 
to question the juror touching that interest. 
Our statutes do not circumvent pertinent 
and material inquiries. But the question 
before us is, does this privilege and duty of 
counsel entitle him to propound such in- 
quiries in a way that is calculated to lead a 
juror to believe that an insurance company 
named by counsel has an interest in the re- 
sult of the suit?” 


“There was nothing in the style of the case 
here involved to indicate to a jury that the 
Commercial Standard Insurance Company 
or any other company had any interest in 
the outcome of this case. The pleadings, of 
course, did not divulge it nor did any wit- 
ness say anything that could convey such 
an idea. There can be. no doubt but 
that the question propounded by counsel 
to the jury before being impaneled did im- 
part sufficient information to lead at least 
some of the jurors to believe that the de- 
fendant in this case was protected by a 
policy of insurance. . . . A motion for new 
trial was filed in this case based upon jury 
misconduct in discussing insurance during 
their deliberations. The jurors were called 
back to testify on a hearing of the motion. 
It is reasonably certain that for a time dur- 
ing their deliberations they did talk among 
themselves about the probability of Green’s 
carrying insurance. The foreman, at one 
time, heard a part of such discussion and 
promptly warned the jurors not to consider 
that matter. Thereafter, one of the jurors, 
without the knowledge of his fellow jurors, 
wrote a note and asked the foreman to have 
it transmitted to the trial judge; this was 
done and the question asked by the juror 
was: ‘Did the Green Floral Company carry 
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liability insurance at the time of the acci- 
dent?’ The court replied in writing to the 
jury in effect that whether or not either 
party carried insurance was no concern of 
the jury, and that they should not discuss 
insurance for any purpose, but should an- 
swer the questions propounded to them as 
directed by the court. It is also certain that 
one of the jurors said on the hearing of the 
motion that he remembered hearing counsel 
ask the jury about their connection with the 
Commercial Standard Insurance Company 
and ‘just presumed that Green carried insur- 
ance. . . . We perceive that the evidence 
in this case was so conflicting as to render 
the margin for plaintiff’s recovery very nar- 
row and that in all probability the effect 
had upon the jurors by counsel making the 
inquiry about an insurance company perhaps 
caused plaintiff’s theory to outweigh that of 
defendant’s, resulting in a verdict favorable 
to plaintiff. . . . We conclude and so hold 
that in view of the numerous inhibitions 
by our courts injecting the insurance issue 
into such cases as this that the right of ex- 
amination on voir dire should be limited to 
the extent that such examination must not 
disclose to the jury that there is indemnity 
insurance in the case. The point presents 
reversible error and must be sustained.”— 
Green, appellant v. Ligon, etc. Texas Court 
of Civil Appeals, Second Supreme Judicial 
District. Choa 26, 1945. 23 CCH Auto- 
MOBILE CASEs 894. 

Raymond E. Buck, George C. Kemble, Fort 
Worth, Tex., for appellant. 


Hal S. Lattimore, J. Rob Griffin, Fort Worth, 
Tex., for appellee. 


MISCONDUCT OF JURORS 
AS GROUND FOR NEW TRIAL 


(ILLINOIS) 


@ Railroad crossing collision 
Contributory negligence 
Misconduct of jurors 


The plaintiff’s cause ran afoul of a vacil- 
lating and “anxious-to-get-home” jury. At 
first the jury stood eleven to one for the 
plaintiffs who had been injured in a collision 
between the car in which they were riding 
and the defendant railroad train. The final 
verdict was in favor of the defendant; the 
plaintiffs appealed. On the issue of contrib- 
utory negligence, the court held that if they 
had been keeping a proper lookout, they 
could have stopped their car and avoided 
the accident. “Appellants contend that the 
trial court should have discharged the jury 
within a reasonable time or should have per- 
mitted them to sleep and rest. The case was 
submitted to the jury at 4:10 P. M. The jury 
returned its verdict at 11:45 P. M. This 


AUTOMOBILE 








surely is not an unreasonable length of time 
for a jury to deliberate on a case which con- 
sumed the greater part of a week. ‘ 
There is no showing of any kind to indicate 
that the court abused its discretion in not 
discharging the jury before it returned its 
verdict.” Furthermore, it appeared that 
counsel for the plaintiff had three times dur- 
ing the jury’s deliberations asked the trial 
judge not to discharge the jury, because he 
thought they might be coming in with a 
verdict in favor of the plaintiff. 


“The seven or eight hour deliberation of the 
jury was overheard by several persons. 
What transpired in the jury room was 
brought to the attention of the trial court 
by affidavits of two of appellants’ counsel 
and an adult son and daughter. . . . These 
affidavits disclose that there were seven 
women on the jury, several of whom lived 
4 to 12 miles from the courthouse, and some 
of whom were dependent upon bus service 
to return to their homes and that the last bus 
left shortly before midnight; that those women 
thus situated were more concerned with get- 
ting home than discharging their sworn du- 
ties as jurors; that they were heard to say 
repeatedly, ‘How long do we have to stay?’, 
‘How will we get home?’, ‘What happens 
if we can’t agree?’, ‘We can’t stay here all 
night,’, ‘I am getting tired, let’s get this 
over with.’ It further appeared from the 
affidavits filed on behalf of appellants that 
one Joel G. Hunter was the foreman of the 
jury, and in him the defendants had an ar- 
dent advocate. He was reported to have 
read and reread instructions favoring the rail- 
road, and often asserted, much to the dis- 
comfort of the lady jurors, that he would 
stay there locked up three days if necessary 
to secure a triumph of his views. It further 
appears without dispute that the jury on its 
first ballot stood seven to five for the plain- 
tiffs, and at one time registered eleven to one 
for the plaintiffs, Mr. Hunter being the lone 
disciple of the cause that eventually pre- 
vailed. The appellants contend that the 
foregoing circumstances evidence a gross 
miscarriage of justice and consequently that 
they didn’t receive a fair trial. It is true 
that plaintiffs must have suffered a shocking 
disappointment to find a turn of events in a 
jury room which effected such a complete 
reversal of sentiment. The appellants cite 
no authority that would justify this court in 
disturbing a verdict upon such a showing. 
If the arguments and discussion of a jury 
are open to attack by a group of eavesdrop- 
pers, a verdict returned by them would be 
of little value. If such were the case, jury 
rooms would soon have loud speaking de- 
vices so that the soft and gentle spoken 
members of the panel would not be misun- 
derstood, and rules would have to be en- 
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acted prescribing the exact 
listeners to which each litigant is entitled.” 
In affidavits filed, appellants swore to con- 
versations alleged to have taken place be- 
tween Hunter, the foreman of the jury, and 
the claim agent of the defendant railroad, in 
the courthouse, before the trial began. How- 
ever, the counteraffidavits of the foreman 
and the claim agent denied this, and the 
court found no clear and convincing evidence 
of misconduct. Judgment -for defendant 
was affirmed.—Miller et vir v. Scandrett et 
al., Trustees, Chicago, Milwaukee, St. Paul 
and Pacific Railroad Company. Illinois 
Appellate Court, Second District. October 
22, 1945. 23 CCH Avutomosite Cases 900. 


Wing & Puklin, Aurora, IIl., 


Arthur L. Paulson, Elgin, IIl., 
Sall, 516 Jackson Blvd., Chicago, IIl., 
Bluhn, for appellees. 


for appellants. 


Edwin R. Ecker- 
M. L. 


OWNERSHIP OR PARTNERSHIP 
IN BUSINESS OPERATING TRUCK 


(VIRGINIA) 


@ Wrongful death action 
Evidence of ownership 
Failure to testify 


The decedent, a twelve-year-old girl, was 
struck and killed by the defendant’s truck, 
while she was riding her bicycle. At the 
time of the accident the truck was regis- 
tered in the name of Ralph A. Piccolo, of 
Edinburg, Virginia, and it was engaged in 
the transportation of chickens from the Val- 
ley of Virginia to New York City. The 
driver of the truck was accompanied by 
Michele Piccolo, one of the defendants, and 
the father of Ralph Piccolo, the registered 
owner of the truck. The load of chickens 
on the truck at the time was to be delivered 
to Michele Piccolo at his place of business 
in New York, where he conducted a retail 
poultry business. Ralph A. Piccolo testified 
that he owned and operated the business 
at Edinburg under the firm name of Dandy 
Poultry Company and that he owned the 
truck involved in the accident. The funds 
derived by the concern were deposited in the 
bank at Edinburg to the credit of Ralph A. 
Piccolo, Michele Piccolo, and the Dandy 
Poultry Company. 


“Michele Piccolo, one of the defendants was 
riding in the truck on the seat with the 
driver. He did not see fit to testify in the 
case. He evidently saw or could have seen 
just as much as did the driver. He now 
claims in his petition for a writ of error that 
the truck was not owned by him, nor was 
it being driven in connection with his busi- 
ness, and for that reason the judgment 
should not have been against him. There 
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are many circumstances which sustain the 
proposition that Michele Piccolo was the 
owner of the truck, or had an interest there- 
in, and that it was being driven in connection 
with his business. For instance, it was 
shown that the building in Edinburg where 
the business was conducted stood in his 
name as owner; that he operated a poultry 
business in New York, and large shipments 
of chickens were made to him fiom the 
Edinburg plant; that he frequently came to 
Edinburg and visited the plant and looked 
at the chickens; that the bank account for 
the business in Edinburg was in his name 
and in the name of Ralph A. Piccolo; that 
Ralph had paid nothing for the business; 
that the shipment of chickens contained in 
the truck at the time of the accident was 
destined to Michele Piccolo’s place of busi- 
ness in New York, and he was riding in the 
truck at the time; and that he failed to tes- 
tify in the case and failed to give his deposi- 
tion. From these significant circumstances 
the jury was clearly warranted in finding 
that he was either the owner or a partner 
in the business conducted at Edinburg, that 
he either owned or had an interest in the 
truck which was being driven in his busi- 
ness when it collided with the child, and 
that his son, Ralph, was simply operating the 
business in Edinburg for him. In the light 
of these circumstances, the jury was not re- 
quired to believe the testimony of Ralph 
to the effect that he alone owned the busi- 
ness and the truck.” For these and other 
reasons, the judgment for the plaintiff ad- 
ministrator was affirmed.—Piccolo et al., 
etc. v. Woodford, Admr. Virginia Supreme 
Court of Appeals. October 8, 1945. 23 
CCH AutTomosite Cases 817. 


SUMMARY JUDGMENT MOTION 
DENIED: ISSUES OF FACT 
(WISCONSIN) 


@ Child injured 
Affidavit and counter-affidavit 
Sufficiency of lookout 
Jury question 





The defendant Halvorson struck a three- 
year-old child while driving his automobile 
on a resident street in a small city. The 
defendants moved for summary judgment 
on the affidavit of Halvorson. His affidavit 
stated the facts as he claimed them to be. 
The father of the child presented his affi- 
davit in opposition. Halvorson did not see 
the injured child before the collision. The 
child’s father did not see the collision, but 
heard the thud of it and ran out from his 
home and picked the child up. Halvorson’s 
affidavit states that he was driving south in 
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the middle of the west traffic lane of the 
street at twenty miles per hour; that two, 
or possibly three, automobiles were parked 
on the west side of the street parallel with 
it; that a five-year-old child (not the child 
that was injured) was crossing the street 
in front of his car in the center of the block; 
that this child proceeded to or a little be- 
yond the center of the street, so that the 
child “if it did not turn back, was comletely 
across the path” of defendant’s car; that 
Halvorson did not see any other child than 
this one; that about the time this child had 
arrived at the center of the street he heard 
a thud; that he stopped his car, got out, and 
discovered the plaintiff child eight feet be- 
hind and slightly to the west of the right 
rear wheel of the car. The father’s affidavit 
states that at the time of the accident he was 
sitting in his home; that he “heard the acci- 
dent” and immediately ran out; that the 
child was lying thirty feet behind defend- 
ant’s car and a trifle east of the middle of 
the road; that there were no skid marks 
behind defendant’s car; that the street was 
sixty feet wide, without curbs, and with 
black top twenty feet wide in the center; 
that there was only one car parked on the 
west side of the street; that there were chil- 
dren on the east side of the street and that 
Halvorson said that he was watching these 
children and did not see the plaintiff. 


“From these affidavits it does not appear 
how far ahead of the defendant’s car the child 
that was crossing the street was, nor does it 
appear whether the children on the east side 
of the street could testify to material facts 
nor whether any other witnesses as to ma- 
terial facts are procurable. From the affi- 
davits it is inferrable that the residence of 
the child’s father was on the west side of 
the street, that the injured child was going 
from the home premises east when the ac- 
cident occurred and that the child ahead of 
defendant’s car was going west, although 
there is no direct testimony to these facts. 
In this situation the opportunity and right 
of cross-examination of the witnesses are 
highly important. ... Under the facts above 
stated and the array of cases above cited 
announcing the principles governing denial 
of a summary judgment, it is manifest that 
summary judgment was properly denied in 
the instant case because the issue of the 
sufficiency of Halvorson’s lookout was a 
jury question.” The order of the circuit 
court, denying the motion for summary judg- 
ment was afirmed.—Hanson, etc. v. Halvor- 
son et al., appellants. Wisconsin Supreme 
Court. Filed October 16, 1945. 23 CCH 
AUTOMOBILE CAsEs 860. 


F. E. Yates, Amery,. Wis., for respondent. 
Coe & Cameron, Rice Lake, Wis., for appellants. 
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STRAYING CATTLE STRUCK BY 
AUTOMOBILES 
(CALIFORNIA) 


© Liability of owner of live stock 
Allegation of general negligence 
Pleading 


When an automobile strikes a cow, it may 
not be news, but it certainly is a waste 
of red points, and hurts the automobile as 
much as it does the cow, not to mention 
the hungry consumer. Plaintiff drove into 
defendants’ cow, which had strayed onto 
the highway at night. One and a half hours 
later, a bus collided with the defendants’ 
straying bull, at approximately the same 
place. (The claim of the bus owner was as- 
signed to the plaintiff.) Some two or three 
days prior to the accident, the cattle had 
been driven to a place three or four miles 
west of the highway. The man in charge 
of the defendants’ cattle had been warned 
that the cattle would not stay put, but 
would drift back to their old water hole, 
near the highway. At the time of the acci- 
dent, no one was in charge of the cattle. 
The trial court found for the plaintiff, and 
found specifically that the defendants “did 
negligently and carelessly permit certain 
cattle then and there owned by said defend- 
ants to stray upon the said highway, and 
tc remain thereon unaccompanied by any 
person, and without providing a sufficient 
or any number of herders for such cattle 
and in violation of Section 423 of the Ag- 
riculture Code of the State of California.” 
This section forbid those in charge of cattle 
to permit them to stray unaccompanied by 
a person in charge of them. The plaintiff's 
complaint alleged that “at said time and place 
the defendants, and each of them, did negli- 
gently and carelessly permit certain cattle then 
and there owned by said defendants to stray 
upon the said highway, and to remain thereon 
unaccompanied by any person, and without 
providing a sufficient or any number of 
herders for such cattle, in violation of Sec- 
tion 423 of the Agricultural Code of the 
State of California.” On appeal, the de- 
fendants contended that the trial court’s 
finding was based on general negligence, 
and not on the violation of Section 423; 
that the complaint of the plaintiff did not 
allege general negligence, but only a viola- 
tion of Section 423; and that defendants 
were not shown to have violated Section 
423. However, the court affirmed the judg- 
ment for the plaintiff. 


Answering appellants’ contention that gen- 
eral negligence was not charged in the com- 
plaint, we point out that under our system 
of pleading, it is unnecessary to plead or 
refer to a statute relied upon as creating a 
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duty, where the action is one predicated 
upon the negligence of the defendant and 
not one to enforce a liability or penalty im- 
posed by statute... . Therefore, the phrase 
in the allegation reading ‘in violation of 
Section 423 of the Agricultural Code of the 
State of California, then and there in full 
force and effect’ is unnecessary, being sur- 
plusage and redundant. . . . That portion 
of the plaintiffs’ allegation, which we have 
italicized, supra, alleges negligence in general 
terms on the part of the defendants. The 
fact that there follows an enumeration of 
specific acts in the same allegation, to wit, 
(a) ‘and to remain thereon, unaccompanied 
by any person,’ and (b) ‘and without pro- 
viding a sufficient or any number of herders 
for such cattle,’ does not alter the character 
of the allegation in this case, for both of 
these specific acts, as well as the applic- 
ability of section 423, may properly be 
classed as evidentiary facts, provable under 
an allegation of general negligence. Since 
evidentiary averments are superfluous, they 
may be disregarded.” The question of 
causal connection between the alleged negli- 
gence and the injuries sustained was a ques- 
tion for the jury. Judgment for the plaintiff 
was affirmed.—Jackson et al. v. Hardy et al., 
appellants. California District Court of 
Appeal, Second District, Division Three. 
a 29, 1945. 23 CCH AvutomosiLe CAsEs 
565. 


Dudley Robinson, for appellants. 


Bauder, Veatch & W. I. Gilbert, Donn B. Dow- 
nen, Jr., for respondents. 


SHIPPER WHOSE LOSS CARRIER PAID 
IN FULL IS NOT “REAL PARTY IN 
INTEREST” 


(CALIFORNIA) 


e Cargo damaged 
Shipper paid by carrier 
Subrogation 


The plaintiff's cargo of yeast was being 
carried by a motor carrier from St. Louis 
to Los Angeles. The truck on which the 
yeast was loaded collided with the auto- 
mobile of defendant, damaging the cargo of 
yeast. The plaintiff shipper made claim of 
the carrier, and was paid the amount of his 
damage. Thereafter the plaintiff sued the 
defendant, who had collided with the cargo 
ot yeast. The trial court granted a motion 
for a directed verdict against the plaintiff, 
and he appealed. Judgment was affirmed. 
“An action must be maintained by the real 
party in interest. (Code Civ. Proc., Sec. 
367.) Plaintiff has been fully reimbursed 
for any damages suffered and naturally if it 
should recover against defendant it would 


NOVEMBER 





(682) 





ee ae a OR 


ts Bi Sta A 


a. 
e 


RE ste ot 
wn 
- 





wrmas 





ated 
and 
im- 
rase 
n of 
i the 
full 
sur- 
‘tion 
have 
neral 
The 
n of 
wit, 
nied 
pro- 
ders 
icter 
h of 
plic- 
r be 
nder 
since 
they 
1 of 
egli- 
jues- 
intiff 
t al., 
t of 
hree. 
ASES 


Dow- 


AID 


eing 
ouis 
| the 
juto- 
ro of 
n of 
f his 
the 
argo 
tion 
ntiff, 
med. 
real 
Sec. 
rsed 
if it 
ould 


soe reer 


oa 


a a Se 


ne Ae REE lee A a I sb 


oe aC Eh RL RR Si 8 Oe 


ante Bre al « 


; 
i 
: 
i 








YUM 


be compelled to pay the money to the truck- 
ing company. The action should be main- 
tained by the carrier, which alone is entitled 
to the benefits of the action and which in 
turn should be responsible for the expenses 
and costs of the action in case of failure to 
obtain judgment. . . . Plaintiff insists that 
it has the right to maintain the action under 
the doctrine of subrogation, a doctrine which 
permits, in proper circumstances, one who 
has paid the debt of another to sue in his 
own name the party upon whom rests the 
duty to pay. ... It is true that this doc- 
trine should be applied ‘to particular situa- 
tions’ and that the ‘principles of justice, 
equity and benevolence should be applied 
when they are called for by the facts of the 
particular case. Conceding, without decid- 
ing, that the defense of contributory negli- 
gence should be permitted in the present 
litigation, it is obvious that defendant would 
not be in position to take full advantage 
of this defense in an action tried before a 
jury of laymen, in which the trucking com- 
pany does not appear as a party, but in 
which the plaintiff is the innocent owner of 
part of the cargo. A tendency to confuse 
the jury would naturally result from such a 
situation. The doctrine of subrogation should 
be applied to further the cause of justice 
and not to obstruct it.” The judgment for 
defendant was affirmed.—Anheuser-Busch, 
Inc., appellant v. Starley. California District 
Court of Appeal, Second District, Division 
Two. June 28, 1945. 23 CCH AUTOMOBILE 
Cases 571. 

Elbert E. Hensley, John H. Klenke, Jr., for ap- 
pellant. 


Siguard E. Murphy, George Finucane, Francis 
D. Thornton, for respondent. 


WHAT MAKES A WANTON ACT? 


(ILLINOIS) 


@ Intersection collision 
Wrongful death action 
Wilful and wanton misconduct 


Gerald Barnhart was driving alone east on 
Garfield Avenue, and David Martin and a 
friend were driving south on Lancaster Ave- 
nue. Martin testified that he approached 
the intersection at a speed of approximately 
ten miles per hour; that when he reached 
the sidewalk line, he saw Barnhart’s car 
approaching, about 150 feet away, traveling 
at a speed of fifty miles per hour. Martin 
increased his speed two or three miles per 
hour for about ten feet and continued driv- 
ing because the other car was “so far down 
the street.” When he reached the curb 
line, he looked again and saw the Barnhart 
car about forty or fifty feet away. The two 
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automobiles collided, and Barnhart was thrown 
out of his car and killed. Martin testified 
that at the time of the accident, he had 
stopped his car with the front end about 
ten feet out from the north curb line and 
at least five feet from the center line of Gar- 
field. He maintained that the left side of 
Barnhart’s car struck the front end of his 
car, while Barnhart’s executor contended 
that Martin’s car ran into Barnhart’s. A 
police officer testified that after the collision 
he asked Martin whether he had seen the 
Barnhart car approaching and that Martin 
had replied, “I don’t know where the devil 
he came from.” The trial court rendered 
judgment for Barnhart’s executor, and on 
appeal Martin maintained that the lower 
court erred in denying his motions for a 
directed verdict on both the wilful and wan- 
ton count and the negligence count. 


The reviewing court declared it to be true, 
as contended, that when the verdict was 
general, the presumption was that the ver- 
dict was based on the wilful and wanton 
count. But what makes a wanton act? 
Commented the court: “Ill will is not a 
necessary element of a wanton act. To con- 
stitute an act wanton, the party doing the 
act or failing to act must be conscious of 
his conduct, and, though having no intent 
to injure, must be conscious, from his knowl- 
edge of the surrounding circumstances and 
existing conditions, that his conduct will 
naturally and probably result in injury. An 
intentional disregard of a known duty nec- 
essary to the safety of the person or prop- 
erty of another, and an entire absence 
of care for the life, person or property 
of others, such as exhibits a conscious 
indifference to consequences, make a case 
of constructive or legal wilfulness.” Ac- 
cording to Martin’s own testimony, he could 
have stopped his car in three or four feet 
when he saw the Barnhart car approaching 
the intersection at fifty miles per hour, and 
being an experienced driver, he must have 
been conscious of the fact that he could not 
cross in front of the other car. Therefore, 
the trial court correctly refused the motions 
to direct a verdict, since there was evidence 
in the record from which the jury could find 
that defendant Martin was guilty of wilful 
and wanton misconduct. Such was the view 
of the appeal court, and accordingly the 
judgment for Barnhart’s executor was af- 
firmed.—Barnhart, Exr., plaintiff v. Martin. 
Illinois Appellate Court, Second District. 
October 22, 1945. 23 CCH AvuToMosiLe 
Cases 881. 


Matthews, Jordan & Dean, Aurora, IIl., Vogel 
& Bunge, Chicago, Ill., for defendant, appellant. 


Sears, O’Brien & Streit, Aurora, Ill., for plain- 
tiff, appellee. 
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Fire and Casualty 


IN THE CURRENT PARADE OF CASES suuvtnromevvnvr recantation 


AGENCY’S INTERFERENCE WITH 
AGENT’S EXPIRATIONS: 
“Expirations” defined—Who owns 
expirations? (Minn.) 


GROWING CROPS AS “HAY, 
GRAIN AND FEED”: 
Fire, Lightning and Storm policy— 
Standing grain damaged (Ohio) page 685 


page 684 


INSURING “PERSONAL _  PROP- 
ERTY” AGAINST LOSS FROM 
ANY CAUSE: 
Pier destroyed—Coverage of policy 
(Wis.) page 685 


MOTOR CARRIERS CARGO LI- 
ABILITY POLICY: 
Theft of trucks and cargo—Conflict- 


ing policy provisions (N. J.) page 686 
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AGENCY’S INTERFERENCE 
WITH AGENT'S EXPIRATIONS 


(MINNESOTA) 


e “Expirations” defined 
Who owns expirations? 
What is an “expiration”? “The peculiar 
relationship existing between the soliciting 
agent and property insurance companies has 
given rise to many vexed questions as to the 
relative rights and responsibilities of the 
agent and the insurance companies in rela- 
tion to the property rights in and the use of 
information accumulated by the agent and 
embodied in the records made by him in the 
course of his insurance business. If this 
information was acquired by the agent while 
he was acting as agent for an insurance 
company, then under the law of principal 
and agent, the ownership of such records 
obtained during the existence of that agency 
should belong to the principal. However, 
the so-called agent or agency solicits busi- 
ness not on behalf of any particular insur- 
ance company but on behalf of his agency, 
and hence, he cannot de said to be acting 
as an agent for any insurance company. 
Having secured the business, he then places 
it with whatever company he chooses. 
When he places the business with some par- 
ticular insurance company he then becomes 
the agent for that company. It is in the 
course of the business of soliciting policies 
that the agent or agency makes certain rec- 
ords and these, for want of a better name, 
are referred to as ‘expirations’. This record 
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is in effect a copy of the policy issued to 
the insured, date of issuancé, name of the 
insured, date of expiration, amount, pre- 
mium, property covered and terms of 
insurance.” 


Plaintiff, an insurance agent, brought this 
action against the defendant, general insur- 
ance agency to recover damages for alleged 
interference with plaintiff’s expirations. 
Defendant was the general agent for the 
General Insurance Company of America. 
The contract between General Insurance 
Company and defendant permitted the latter 
to enter into contingent commission con- 
tracts with sub-agents, and it had entered 
into such a contract with plaintiff. It pro- 
vided that in the event of termination, the 
agent having promptly accounted for and 
paid over premiums for which he might be 
liable, the agent’s records, use and control 
of expirations should remain his property. 
Plaintiff's principal business consisted of 
writing insurance on the properties of the 
Farmers Union Central Exchange, that rep- 
resentatives of the Exchange called on mem- 
bers of defendant company and told them 
that they were discontinuing placing any 
further insurance through plaintiff’s com- 
pany, that they had formed an organization 
for conducting an insurance business and 
wished to know if defendant general agent 
was interested in continuing the policies, and 
that the Exchange had had some disagree- 
ment with plaintiff. Defendant accepted the 
continuation of the policy for the Exchange, 
and because of these renewals plaintiff 
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claimed that he had been deprived of com- 
missions. The plaintiff had judgment below, 
and defendant appealed. 

The reviewing court was of the opinion that 
defendant owed plaintiff the affirmative duty 
not to interfere maliciously with his expira- 
tions, but, in this case, defendant did not 
attempt to appropriate plaintiff’s good will. 
The insured had a right to place its insur- 
ance wherever it pleased, and was certainly 
under no legal obligation to have it written 
through plaintiff’s agency. When the in- 
sured had a disagreement with plaintiff and 
declared that its insurance would not and 
could not be written through plaintiff's 
agency, defendant general agent was at lib- 
erty to deal directly with the insured. There- 
fore the trial court should have directed a 
verdict for defendant. The judgment ap- 
pealed from was reversed.—Northwest Un- 
derwriters, Inc., appellant v. Hamilton, etc. 
United States Circuit Court of Appeals, 
Eighth Circuit. October 15, 1945. 5 CCH 
Frre AND CASUALTY CASES 634. 


Charles F. Noonan, William L. Prosser, Dorsey, 
Colman, Barker, Scott & Barber, for appellant. 


M. J. Galvin, G. W. Townsend, R. H. Fryberger, 
Galvin & Beatty, for appellee. 


GROWING CROPS AS “HAY, 
GRAIN AND FEED” 


(OHIO) 


e Fire, Lightning and Storm policy 
Standing grain damaged 


Is there a farming insurance man in the 
house? Does a policy insuring “Hay, Grain 
and Feed”, cover crops standing in the field? 
The plaintiff brought suit to recover under 
a fire, lightning, and storm policy for the 
loss through fire of his growing wheat, rye 
and clover. The policy provided merely that 
it covered “Hay, grain and feed”. The par- 
ties submitted an agreed case, and the court 
held that the policy should be strictly con- 
strued against the insurer; that since the 
policy did not designate any particular place 
or condition pertaining to its coverage on 
hay, grain or feed, that therefore it covered 
the standing crops. The wheat and rye 
seeds at the time of the fire were “grain”. 
The wheat straw, rye straw, and standing 
clover were “feed”. All of them were in- 
sured under the express terms of the policy. 
“It is elementary that the conditions of in- 
surance policies are strictly construed against 
the Insurance Company; and this policy does 
not designate any particular place or condi- 
tion pertaining to its coverage on hay, grain 
or feed, hence the court holds that the wheat, 
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rye and alfalfa and clover as well as the 
straw is covered by the terms of said policy 
while standing and uncut on the premises 
of plaintiff.”—Diemer, plaintiff v. The Put- 
nam County Farmers’ Mutual Insurance 
Company of Ottawa, Ohio, et al. Ohio 
Court of Common Pleas, Putnam County. 
June 11, 1945. 5 CCH Fire Anp CASUALTY 
CAsEs 641. 

Unverferth & Unverferth, for plaintiff. 

Claud L. Recker, for defendants. 


INSURING “PERSONAL PROPERTY” 
AGAINST LOSS FROM ANY CAUSE 


(WISCONSIN) 


@ Pier destroyed 
Coverage of policy 


Although the trial judge felt that he was 
called upon to determine whether a pier was 
realty or personalty, the reviewing court 
held that this was really beside the case and 
was a round-about approach to the question 
of coverage of a policy insuring “personal 
property” against loss from any cause. 
Plaintiff, in a suit upon the policy, recov- 
ered for only a small part of the loss claimed, 
having been denied recovery for the pier in 
question, which was destroyed by a storm of 
unusual severity and duration. The pier 
was made in sections and, during the sum- 
mer, was set up in the lake in front of plain- 
tiff’s home. When the pier was set up for 
use the sections were bolted together; the 
supports were fabricated of steel and angle 
irons and rested on the lake bottom, without 
any physical attachment. At the end of the 
season, the pier was taken up and put in 
the garage. 





“The trial judge considered the pier a fix- 
ture and therefore realty and therefore not 
covered by the policy. The plaintiff con- 
tends that the pier is not real estate and 
therefore is personal property and therefore 
is covered by the policy. This is really be- 
side the case. It is a round-about approach 
to the question of coverage. Other consid- 
erations control the case. If the policy on 
its face, as it stood when the loss occurred, 
prescribed the coverage, the coverage so 
prescribed must govern. At that time a rider 
was attached to the policy, dated July, 1943, 
at which time the pier stood intact. The 
rider increased the amount recoverable in 
case of loss to $13,000. On the face of this 
rider is the notation ‘Property Insured, 
Hhgs. Floater.’ The abbreviation ‘Hhgs.’ 
designates the property covered as articles 
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ordinarily considered and ordinarily re- 
ferred to in insurance policies as household 
goods. This is consistent with and serves 
to clarify the coverage clause of the policy 
itself. That clause insured ‘personal prop- 
erty’ and fixes ‘the values of the unscheduled 
personal property as estimated.’ The term 
‘Unscheduled personal property’ means of 
course the unscheduled personal property 
insured. Then follow eight named items, all 
included in the general terms ‘household 
goods.’ Then follows ‘Furniture, other 
Personal Property and Miscellaneous Arti- 
cles, including Wines and Liquors.’ The 
words in this clause ‘other personal prop- 
erty’ next following ‘Furniture’ refer to the 
word ‘furniture’ and the previously desig- 
nated classes, all within the class of household 
goods, and by familiar rule of construction 
limit other ‘personal property’ to property 
like furniture and that previously mentioned. 
This construction of the policy is further 
indicated by a rider to the policy in suit 
executed in October, 1943. This rider covers 
items particularly named, not included in 
the term ‘unscheduled personal property’ 
above referred to except in a clause limiting 
the recovery for individual items to a desig- 
nated sum. The rider includes a diamond 
ring and three items of ‘Furs,’ each exceed- 
ing in value the sum limited by the face of 
the policy as to these items, aggregating a 
total value of $5,147.50. This indicates that 
the policy limits the coverage to items fall- 
ing within the kinds of ‘unscheduled prop- 
erty’ above reierred to, all falling within 
the general term of household goods, unless 
particularly named. The pier involved is not 
named either in the original policy or in 
the rider attached in July, 1943.” The judg- 
ment of the trial court was affirmed.—War- 
shauer, Appellant v. The Employers Fire 
Insurance Co. Wisconsin Supreme Court. 
Filed October 16, 1945. 5 CCH Fire Anp 
CASUALTY CASEs 632. 


A. L. Skolnik, Milwaukee, Wis., for Appellant. 


Torphy & Torphy, Milwaukee, Wis., for Re 
spondent. 


MOTOR CARRIERS CARGO 
LIABILITY POLICY 


NEW JERSEY 


© Theft of trucks and cargo 
Conflicting policy provisions 


Plaintiff, a common carrier of merchandise, 
carried a “Motor Carriers Cargo Liability 
Policy” with defendant insurer. While the 
policy was in effect, plaintiff at its terminal 
in Newark loaded two trucks for forwarding. 
The loading was done in the early morning 


THE 








INSURANCE LAW JOURNAL 


and the two trucks were left standing inside 
the terminal in readiness for the arrival of 
the operating crews at the commencement 
of business the same day. During this inter- 
val, the two trucks were stolen and plaintiff 
became legally liable to the owners of the 
cargo. The stolen merchandise involved in 
the action had been retained on the premises 
for periods in excess of 48 hours prior to 
such loading. The only employee of the in- 
sured in attendance at the time of the theft 
was the night watchmen.‘ The insurance 
company paid a portion of the loss and de- 
nied liability for the balance. In the action 
brought to recover the balance of the loss, 
the trial court rendered judgment for the 
insured. On appeal, the insurance company 
contended that the property in question had 
been detained in plaintiff’s custody for a 
period in excess of 48 hours and, therefore, 
it was not liable under the policy. Endorse- 
ment (b) contained the controversial para- 
graph relied on by defendant to support its 
point. It provides: 

‘Also with respect to risk in terminals, this in- 
surance shall cover the liability of the assured 
(as defined in this policy) while the property 
insured is temporarily detained in garage or 
garages (including garages of the assured) for 
a period of 48 hours, except when a Sunday or 
Legal Holiday intervenes and then for the extra 
time of such Sunday or Legal Holiday." 


Said the reviewing court, in overruling this 
contention of defendant: “Concededly, the 
property in question was retained for a 
period in excess of 48 hours (Sundays and 
legal holidays excluded) in the plaintiff's 
building in Newark, which building is re- 
ferred to in the policy as “the terminal of the 
assured.” Defendant seeks an interpretation 
of this paragraph as an exclusion of cover- 
age in this case. The language itself suz- 
gests additional coverage, ‘Also, . . . this 
insurance shall cover the liability of assured 

while the property insured is tem- 
porarily detained in garage or garages” 
rather than an exclusion of coverage, and 
the 48-hour period mentioned therein a 
period applying to this additional coverage. 
If it was intended as additional coverage, it 
cannot apply to goods and merchandise of 
others held in the terminal of the assured 
for carriage, because Paragraphs 1 and 2 of 
Endorsement (a) cover such goods and 
merchandise without time limitation, and no 
additional coverage would be needed. Here 
we are met with provisions of the contract, 
taken from different sections, which are 
irreconcilable. If the intent had been to put 
a time limit of 48 hours on property insured 
while in the terminal of the assured, it would 
normally be included in the exceptions con- 
tained in Paragraph 5 of Endorsement (a), 
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or if added later, the same or similar lan- 
guage would be used and no ambiguity 
would be involved. 

Paragraph 3 of Endorsement (a) speaks of 
‘merchandise while on or off vehicles in the 
terminals of the Assured and/or in any 
garage while the merchandise is in due 
course of transportation.’ thus recognizing 
two distinct stages: (1) goods in a terminal, 
and (2) goods in a garage in due course 
of transportation. ‘Terminal’ is mentioned 
again in Paragraph 18 of Endorsement (a) 
in speaking of trucks ‘at the time of de- 
parture from the assured’s terminal’ and 
again in Paragraph 19 thereof ‘the terminal 
of the assured at No. 34 Longworth Street, 
Newark.’ Thus we find a distinction between 
‘terminal’ and ‘garage’ until we come to the 
controversial third paragraph of Endorse- 
ment (b), which provides: “Also with respect 
to risk in terminals, this insurance shall 
cover the liability . while the property 
insured is temporarily detained in garage or 
garages (including garages of the assured). 
We note also that the use of the word ‘tem- 
porarily’ with ‘detained in garage or garages’ 
is an indication that this paragraph was in- 
tended to apply not to merchandise held in 
the main building of plaintiff, but rather to 
merchandise detained for a short period in 





somé garage or garages while in transit from 
or to the main building of plaintiff... . We 
must struggle as we can to impose coherence 
upon language put together at random, but 
we may and should insist upon the most un- 
sparing use of the canon contra proferentem; 
that is, upon the underwriter disclosing a 
plain path out of the jungle he has created. 
We conclude that the provisions of the con- 
troversial paragraph of Endorsement (b) 
have no application to the facts in this case.” 
In addition, the court found no merit in 
the contention that the insured increased the 
hazards and risks of the insurer, since the 
insured had one employee in attendance at 
all times in compliance with the terms of 
the policy. Concluding that the insured was 
entitled to interest on its claim, the balance 
that the company refused to satisfy being a 
liquidated claim, the judgment for the in- 
sured was afirmed.—United Deliveries, Inc. 
v. Norwich Union Fire Insurance Society, 
Ltd., Appellant. New Jersey Court of Er- 
rors and Appeals. September 27, 1945. 5 
CCH Fire ANp CASUALTY CAsEs 626. 

Gennet & Rafner, Samuel A. Gennet, 60 Park 
Place, Newark, N. J., for Defendant, Appellant. 


Frazer, Stoffer & Jacobs, Nathan L. Jacobs, 
744 Broad St., Newark, N. J., for Plaintiff, Re- 
spondent. 








save lives?” 


manger scenes and holly wreaths. 


tuberculosis. 


hold it in check in the next few years. 
crusade against TB is vital. 
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‘Cis the Season-- 


ECEMBER, 1903, is the date. It ts late afternoon in a small, old-world postoffice, 
where Einar Holboell, Danish postal clerk, is sorting the holiday mail. His 
fingers are numb, but his mind is searching. 


“Why,” he asks, “can’t each letter bear a seal. . 





“Why,” he asks, “isn’t there some way this volume of mail can serve a double purpose?” 
And as his fingers labor, his mind shapes an idea—his Christmas gift to humanity. 


. a sort of Christmas Seal... to 


Christmas Seals to save lives are now as essential a part of the holiday season as 
Introduced in America in 1907, the Seals have 
made possible a continuing year-round fight against tuberculosis, conducted by 
the National Tuberculosis Association and its 2,500 affiliates. 
this army of doctors and public-spirited laymen is the ultimate eradication of 


The objective of 


Great gains have been made, but V-TB day is still on the calendar of the future. 
TB is at present a greater menace than all other acute communicable diseases com- 
bined—and it will take the common efforts of all groups, public and private, to 
Full participation in the annual Christmas 
There can be no peace treaty with tuberculosis. 


Buy CHRISTMAS SEALS! 
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Life, Health 


and Accident 


IN THE CURRENT PARADE OF CASES tm imi 


“DISEASE OF THE URINARY 
TRACT” CONSTRUED: 


Exclusion clause (Pa.) page 688 
IS FIRST OR SECOND WIFE THE 
BENEFICIARY? 
Divorced wife v. widow (Wis.) page 689 
OVERINSURANCE AS BASIS OF 
REFUSAL TO REINSTATE: 
Noncancellable health and accident 
policy (Ill.) page 689 


PREMIUM PAYMENT OUT OF 
COMMUNITY PROPERTY FUNDS: 
Widow v. beneficiary (Cal.) page 690 


VALIDITY OF STATE LICENSE 
TAX—PRUDENTIAL v. SOUTH 


CAROLINA: 
Insurance as interstate commerce 
(S. C.) page 691 
VIOLATION OF LAW BY 
INSURED: 
Double indemnity (Ark.) page 692 


WAR RISK EXCLUSION CLAUSE: 
Death following appendectomy 


(Cal.) page 693 
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“DISEASE OF THE URINARY 
TRACT” CONSTRUED 


(PENNSYLVANIA) 
e Exclusion clause 


The National Casualty Company issued to 
Stacy Donovan a “Medical Attendance and 
Hospitalization Expense Policy” containing 
a rider stating that he previously suffered 
from prostatic hypertrophy and that he 
agreed “to relieve the Company from any 
liability for any loss sustained by me from 
any disease of the urinary tract or operation 
therefore “The defense to the action 
brought by the insured’s executrix to recover 
hospital and medical expenses allegedly due 
under the policy was that the expenses in- 
curred where the result of a disease of the 
urinary tract. Dr. Francis G. Harrison, 
called by the plaintiff, testified that the in- 
sured came to him on October 9, 1943, 
complaining of a lump on his male organ 
of copulation, which proved to be melanotic 
sarcoma. A further examination showed 
that this primary lesion, or blue mole, had 
spread to the chest and lungs. The insured 
was hospitalized and underwent an opera- 
tion consisting of the removal of the an- 
terior portion of his male organ. Following 
this operation the insured died on De- 
cember 22, 1943. Dr. Harrison said that 
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the decedent suffered from a disease of 
the genital tract and not of the urinary 
tract. Later, on cross examination, he 
stated that the operation included the re- 
moval of a portion of the urethra and ad- 
mitted that the organ affected is “referred 
to as a part of the genito-urinary tract.” 
Judgment for the plaintiff was affirmed. 

The scope of the words “any disease of 
the urinary tract” as used in the rider is not 
clear under the circumstances present :n 
this case. It must be borne in mind that it 
is stated in the rider that the insured had 
suffered from prostatic hypertrophy, which 
is a disease of the urinary tract. The ques- 
tion naturally arises whether or not it was 
against the character of a disease, and very 
probably other diseases affecting the urinary 
tract such as venereal diseases, cystitis, or 
nephritis, that the company sought to pro- 
tect itself. The uncertainty as to the scope 
of this waiver precludes the holding as a 
matter of law that the amputation of a por- 
tion of the male organ resulting from a skin 
ailment was a disease of the urinary tract 
within the meaning of this policy. In the 
instant case, the urinary tract was unaffected 
primarily; it only became involved because 
it was included in the excision. It may be 
necessary to amputate a finger because of 
a skin or flesh condition, but that does not 
necessarily mean the bone therein is dis- 
eased. Likewise, it does not follow that 
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because the urethra was necessarily involved 
in this amputation, that the operation was 
caused or brought about by a “disease of 
the urinary tract.” In the face of the 
ambiguity in the policy, the familiar prin- 
ciple, that a construction thereon must be 
given most favorable to the insured ap- 
plies. It was for the jury to decide, under 
proper instructions, whether a skin disease, 
which did not have its origin in the urinary 
tract and might appear on any part of the 
body, was meant by the parties to be within 
the provisions of the _ rider.”—Donovan, 
Exrx. v. National Casualty Company, Ap- 
pellant. Pennsylvania Superior Court. Filed 
October 24, 1945. 11 CCH Lire Cases 141. 


IS FIRST OR SECOND WIFE 
THE BENEFICIARY ? 


(WISCONSIN) 


®@ Divorced wife v. widow 
Intention of insured 


Who had the right to recover as “Mrs. 
George Schwantes” on a beneficiary certifi- 
cate—Marion, the insured’s lawful wife at 
his death, or Clara, the insured’s wife when 
the certificate was issued and who subse- 
quently procured a divorce? The action was 
instituted by Marion and defendant Associ- 
ation interpleaded Clara, alleging that both 
women claimed the fund. The by-laws of 
the Association provided that a member 
might designate as his beneficiary his wife 
or certain persons related to him in desig- 
nated ways, his estate, “charitable, benevo- 
lent, educational or eleemosynary institution” 
or “persons dependent upon” him. They also 
provided that the member might change his 
beneficiary and George, the. insured, made 
no change, either by direction to the Associ- 
ation or by will. At the time of the issu- 
ance of the certificate up to the time of 
the granting of the divorce the Journal 
published by the Association, which was sent 
to all members, was sent to the address 
where George and Clara resided. After the 
granting of the divorce and up to the re- 
moval of Clara elsewhere, the Journal con- 
tinued to be sent to the former address of 
both George and Clara, and upon Clara’s 
removal George caused his copy of the 
Journal to be sent to him at her new ad- 
dress, and it was thereafter up to the time 
of George’s death addressed and mailed to 
him at that address. 


Clara Schwantes was held to be entitled to 
the fund. She was the identical person to 
whom George intended the money to be 
paid when the certificate was issued. She 
remained the person to whom the money 
should be paid unless he changed his mind 
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and made other disposition of it. He made 
no other disposition and there was no evi- 
dence that he changed his mind. While at 
his death she was not qualified to receive 
the money as his wife, she was then quali- 
fied to receive it as his dependent, and 
that qualification made her the recipient. If 
George intended that the certificate should 
be paid to Marion Schwantes, he would 
have changed the certificate to designate 
her as beneficiary or directed by will that 
it be paid to her. That he did not do either 
indicated that he intended Clara to remain 
the beneficiary. The most controlling fact 
in this case was that a dependent might be 
a beneficiary and the wife existing at the 
time of issuance of the certificate was 
qualified as beneficiary because although she 
was not a “wife” at the time of the death 
of the insured she was a “dependent” by 
reason of the alimony award in the divorce 
judgment.—Marion Schwantes, Appellant 
v. Electrical Workers’ Benefit Association, 
Clara Schwantes, Interpleaded Defendant. 
Wisconsin Supreme Court. October 16, 
1945. 11 CCH Lire Cases 115. 


Rubin, Zabel & Ruppa, Milwaukee, Wis., for 
appellant. 


William E. Vojack, Milwaukee, Wis., for inter- 
pleaded defendant, respondent. 


OVERINSURANCE AS BASIS 
FOR REFUSAL TO REINSTATE POLICY 


(ILLINOIS) 


@ Noncancellable health and accident 
policy 

The noncancellable health and accident 
policy in question provided that after de- 
fault in the payment of the annual premium, 
the policy could be reinstated at any time 
within six months from the date of such 
default, on written application by the in- 
sured, and payment of the defaulted pre- 
mium, “provided the Insured shall submit 
with such application evidence of insurability 
satisfactory to the Company.” Defendant 
insurer contended that this phrase in the 
policy did not limit it in determining the 
question of plaintiff’s insurability to a con- 
sideration of matters concerning plaintiff’s 
physical health only, but included all sub- 
jects reasonably affecting his insurability; 
that it meant and included all hazards 
reasonably pertinent to the risk. Acting 
upon the interpretation of the meaning of 
the word “insurability,” the sole ground 
upon which the defendant refused to rein- 
state the policy was, that at the time the 
application for reinstatement was made, he 
had in force other policies under which, to- 
gether with the indemnities provided in the 
policy here involved, he would be entitled 
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to receive monthly disability payments in 
excess of 50% of his net earned income. 
From this it argued that plaintiff was over- 
insured; that this was pertinent to the risk, 
and that it had the right to refuse to rein- 
state the policy because of such overinsur- 
ance. The question was, “Did the defendant 
have the right to require, as a condition to 
the reinstatement of the policy, the reduc- 
tion of monthly disability indemnities under 
all policies carried by the plaintiff, to the 
maximum amount of $500, as demanded 
by it? Defendant required as a condition 
to the reinstatement of the policy that the 
plaintiff either cancel or reduce his other 
policies so that the monthly disability pay- 
ments under those policies would not ex- 
ceed $100, or that he agree to a reduction 
of the indemnity disability payments under 
the policy in question to a maximum of 
$16.67 per month. 


The court held that the effect of the re- 
duction of indemnities under the policy, de- 
manded by the defendant, would have been 
only a little short of an outright cancel- 
lation of the policy as issued. It would not, 
in any sense, have been a reinstatement 
of the policy. It was the interpolation into 
the policy of a provision limiting the total 
amount of insurance the plaintiff would be 
permitted to carry, when no such provision 
was contained in the policy when issued 
and as it existed at the time it lapsed for 
nonpayment of the premium. It was an 
arbitrary demand that plaintiff either sur- 
render valuable contractual rights under 
the policy, or meet a demand which would 
render the policy practically ineffective. 
The rule is definitely settled that the right 
to reinstate a policy after it has lapsed, 
given to the insured by the policy itself, is 
a valuable contractual property right which 
survives the lapse of the policy. Such right 
may be exercised within the time limited 
by the policy. In this policy the limitation 
was six months. This rule was conceded 
by the defendant, but it contended that in 
determining whether plaintiff had submitted 
evidence of insurability it had the right to 
go into the question of the amount of health 
and accident insurance carried by him, and 
determine for itself whether plaintiff was 
overinsured. The court held, however, that 
the right of reinstatement being a contrac- 
tual right, arising under the original policy, 
such right is controlled solely by the terms 
of the policy. Nothing can be added to 
those terms as a condition to the reinstate- 
ment of the policy. Any added or additional 
provision or condition is without consider- 
ation and is void for want of consideration. 
The reinstatement clause of the policy here 
in question provided that the policy, if de- 
faulted for the nonpayment of the premium, 
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might be reinstated upon the payment of 
the defaulted premium and the submission 
by the insured of “evidence of insurability 
satisfactory to the company.” ‘These were 
the only applicable provisions of the policy 
which could be considered upon an appli- 
cation for the reinstatement of the policy. 
No other conditions were imposed by the 
contract written in the policy. The plaintiff 
had an absolute contractual right to have 
the policy reinstated by doing two things, 
viz., (1) payment of the defaulted premium, 
and (2) submitted evidence of insurability 
satisfactory to the company. Plaintiff en- 
tered such premium and furnished such 
evidence. The defendant conceded his in- 
surability by offering to reinstate the policy 
in its original form on condition that he 
would cancel or reduce his other insurance. 
He had the right to have the policy rein- 
stated with no restrictions or limitations 
except those contained in the policy was 
originally issued. The section of the de- 
fendant in attempting to impose conditions 
not contained in the policy was beyond the 
terms and in violation of the contract. A 
judgment in favor of defendant insurer was 
reversed.—Kahn, Appellant v. The Conti- 
nental Casualty Company. Illinois Supreme 
Court. September 19, 1945. 11 CCH Lire 
CAsEs 68. 


Nat M. Kahn, pro se, for appellant. 
Taylor, Miller, Busch & Boyden, James J. Mag- 
ner, for appellee. 


PREMIUM PAYMENT OUT OF 
COMMUNITY PROPERTY FUNDS 


(CALIFORNIA) 


© Rival claimants 
Widow v. beneficiary 


J. B. Mahoney, Sr., a resident of Los An- 
geles, purchased an airplane-travel accident 
policy from the plaintiff insurance company 
and mailed it to the beneficiary named 
therein, J. B. Mahoney, Jr., his sixteen- 
year-old son by a former marriage. Soon 
after the policy was purchased, the insured 
boarded an airplane for the purpose of 
going to Los Angeles, and within an hour 
thereafter the airplane fell and he was killed. 
Patricia Mahoney and the insured had been 
married about two months preceding the 
airplane accident, and at all times during 
their marriage they were domiciled in Cali- 
fornia. She made a demand on the insur- 
ance company for one-half the proceeds of 
the policy on the ground that the policy 
was purchased with community property. 
The insurance company thereupon filed this 
action in interpleader. Patricia Mahoney’s 
theory was that the insurance premium of 
$1.00 was paid by the insured from com- 
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munity funds, that such payment was a gift 
by the husband of community funds, and 
that such gift, being without her written 
consent, was a nullity under the provisions 
of the Civil Code as to her one-half inter- 
est in the premium money, and therefore 
she was entitled on one-half the proceeds 
of the policy. 


J. B. Mahoney, Jr., the beneficiary, was held 
to be entitled to the insurance proceeds. 
There was no oral or documentary evidence 
as to whether the money used in paying the 
premium was community property or sepa- 
rate property. There is a presumption that 
property acquired after marriage, other than 
by gift, devise, or descent, is community 
property. Where the marriage relation has 
existed a short time the presumption that 
property acquired after marriage is com- 
munity property is of less weight than in 
the case of a long-continued marriage re- 
lation. The marriage relation in the instant 
case had existed about two months. The hus- 
band had a bank account in his own name. 
It was not shown whether his bank account 
had been in existence a long or short time, 
and it was not shown whether his monthly 
salary was large or small. It would seem 
that proof of such matters was available. 
Such proof would have been of material 
assistance in determining whether the $1.00 
used in paying the premium was acquired 
before or after the marriage, especially in 
view of the short time of marriage and in 
view of the small amount of the premium. 
Patricia Mahoney was not entitled to a 
portion of the $5,000 unless the premium 
was paid from community funds, and unless 
she had not consented to such payment. It 
was necessary therefore to determine the 
source of the $1.00 used in paying the pre- 
mium. The burden was upan her to prove 
that the $1.00 premium was paid from com- 
munity funds. Also, the burden was upon 
her to prove that she did not consent to 
the payment of the premium. Since she 
failed to carry the burden in both respects, 
she was not entitled to recover.—Fidelity 
and Casualty Company of New York v. 
Mahoney, Jr., et al., Patricia Mahoney, Ap- 
pellant v. J. B. Mahoney, Jr., etc., California 
District Court of Appeal, Second District. 
September 28, 1945. 11 CCH Lire Cases 139. 


VALIDITY OF STATE LICENSE TAX— 
PRUDENTIAL v. SOUTH CAROLINA © 
(SOUTH CAROLINA) 


@ Insurance as interstate commerce 
McCarran Act 


A two-pronged attack was made by the 
Prudential Insurance Company of America 
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upon the validity of the South Carolina 
license tax of three per cent which it had 
paid on premiums collected in South Caro- 
lina. This “foreign” life insurance company 
contended that the tax constitutes a burden 
upon its interstate business, transacted in 
part within the state, and that it is discrimi- 
natory against the company for it is not 
applicable to insurance companies of the 
state, domestic companies, which are ex- 
empted from the law’s provisions. The law 
declared in the Southeastern Underwriters 
case, of course, constituted the backbone of 
these contentions. The Southeastern Under- 
writers case held that when the insurance 
business crosses state boundaries, it is inter- 
state commerce. However, because of the 
complexities and collossal nature of this 
far-flung business, it was feared that con- 
siderable chaos might result, and therefore 
the McCarran Act was passed by Congress 
soon after this decision to clarify the situ- 
ation regarding state regulation of insur- 
ance companies. This Act is simple in its 
effect: 

“Section 1. That the Congress hereby declares 
that the continued regulation and taxation by 
the several States of the business of insurance 
is in the public interest, and that silence on the 
part of Congress shall not be construed to im- 


pose any barrier to the regulation or taxation 
of such business by the several States. 


“Sec. 2. (a) The business of insurance, and 
every person engaged therein, shall be subject 
to the laws of the several States which relate 
to the regulation or taxation of such business.”’ 


Turning to the gist of the complaint, that 
the tax being upon interstate commerce is 
tpso facto a burden thereon, irrespective of 
discrimination, the court could see no rea- 
son on the record or in the argument to 
hold that it was not intended to be included 
by Congress in the “taxation by the several 
states of the business of insurance,” which 
the McCarran Act declared is in the public 
interest and directed that the insurance busi- 
ness should continue to be subject thereto. 
The court said: 


“Congress is authorized by the Constitution 
of the United States to regulate commerce 
between the states. The words of that great 
document are quite plain thereabout, as 
follows: ‘The Congress shall have power 
. . « (3) To regulate commerce with for- 
eign nations, and among the several States, 
and with the Indian tribes.’ Art. 1, par. 8. 
We are unable to see therein any obstacle 
to the course of Congress in deliberately 
refraining from regulation of any particular 
field of interstate commerce, which course 
is clearly chartered by the McCarran Act 
insofar as regulation by taxation of the 
insurance business is concerned, unless a 
necessity for uniformity should require the 
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desistance of the states. We are unable to 
perceive the latter condition with respect to 
the taxation of insurance companies. Cer- 
tainly they have thriven under the existing 
system of state taxation. The staggering 
figures in the record in this case, indicating 
the gigantic size of petitioner’s business, 
prove it.” 


With regard to the claim that the tax is 
discriminatory, uncontested statistics were 
included in the petition which showed the 
amount of the premiums tax paid by the 
Prudential Insurance Company and certain 
taxes paid by comparable, competing do- 
mestic companies, but they confessedly did 
not include the property taxes paid by the 
resident companies on their home office 
buildings, furniture, equipment, personal 
property investments, etc.—taxes of a na- 
ture which petitioner did not pay in this 
state. These doubtless were paid in its 
home state of New Jersey and not in South 
Carolina, as did the resident companies. It 
did not appear whether the state of New 
Jersey has a similar license tax to that of 
South Carolina, but the tax is not at all 
uncommon among the states. Thus, upon 
the showing made, there was no merit in 
the contention that the tax is discriminatory 
for there was no proof that there was a net 
or real discrimination against petitioner, a 
foreign insurance company, as compared 
with a domestic one, under the laws of this 
state, to which it is subject in the conduct 
of its business here. Injunctive relief was 
denied the Prudential Insurance Company. 
—The Prudential Insurance Company of 
America, Petitioner v. Murphy, Insurance 
Commissioner of State of South Carolina. 
South Carolina Supreme Court. September 
13, 1945. 11 CCH Lire Cases 75. 


VIOLATION OF LAW BY INSURED— 
DOUBLE INDEMNITY 


(ARKANSAS) 


@ Shot by officer 
Speeding and driving without lights 
Refusal to obey officer 


The insured’s car speeded past the “Y” in- 
tersection with one headlight burning just 
as the state policemen were talking with the 
driver of another car which they had over- 
taken. State Policeman Pritchard drove 
after the insured and at the end of a four- 
teen-mile chase, found him on a side road 
onto which he had turned to evade his pur- 
suer. The police officer stopped his car and 
turning the flashlight on the insured’s car, 
started to walk back toward it. He saw the 
insured reach into the glove compartment 
of the cowl. The officer opened the car 
door, flashed his light in Sims’ face, and 
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said, “Mister, what’s wrong with you? I 
have run you from Alma here. Come out 
of there.” Sims replied, with an oath, 
“IT will come out,” and promptly struck 
Pritchard’s hand, knocking the flashlight 
from it. Pritchard says that he had only a 
glimpse of the instrument with which he 
was struck, but thought it was a gun. He 
retaliated by striking Sims on the forehead 
with his service revolver, the weapon not 
having been drawn until Sims became ag- 
gressive. Almost instantaneously Pritchard 
said, “Come on out!”, and Sims, again curs- 
ing the officer, replied, “I'll kill you!” Sims 
then stepped out of his car and “pretty well 
straightened up,” whereupon Pritchard fired 
one shot, which killed Sims. The jury found 
that Sims’ death was accidental and awarded 
double indemnity. The policy excluded pay- 
ment of double indemnity benefit if the in- 
sured’s death resulted directly or indirectly 
from any violation of law by the insured. 
On appeal, the judgment for the plaintiff 
was reversed. 


“Since violation of a law is an exception to 
the average man’s conduct, a presumption 
arises that persons deport themselves in a 
lawful manner. . . . Does the presumption 
that Sims died from accidental means not 
resulting directly or indirectly from viola- 
tion of any law prevail in spite of the testi- 
mony and circumstances supporting it? .. . 
The instrument Sims held in_ striking 
Pritchard was found a short distance from 
the dead man’s right hand. It was a piece 
oi galvanized gas pipe six or eight inches 
in length with a curved copper or tarnished 
grip. On top of the pipe there were two 
small valves porcelain-covered. At a dis- 
tance—and certainly in partial darkness— 
the instrument might easily be mistaken for 
a pistol. . The method adopted by 
Pritchard in attempting to stop Sims on the 
highway was shown to have been regular. 
There is nothing improbable or fanciful in 
his expressed belief that one who ignored 
the police siren and defied arrest might be 
guilty of a serious transgression and did 
not propose to be stopped. In the light of 
these facts it must be held, as a matter of 
law, that the jury returned an arbitrary ver- 
dict, and that it wholly ignored uncontra- 
dicted testimony. Sims’ conduct in refusing 
to submit to arrest precipitated the situation 
wherein Pritchard approached the parked 
car. If, as the officer says, Sims came from 
the automobile profanely proclaiming that 
he would kill Pritchard, the latter had a 
right to defend himself; and if, as a rea- 
sonably prudent person, he feared for his 
life, or apprehended that great bodily injury 
would result, the law protected him to the 
extent of permitting him to use such force 


NOVEMBER 


(692) 










| 
| 
| 
| 


Re 


avers 








a | 
out 
ath, 
ruck 
light 
ily a 
1 he 

He 
head 
not 
| ag- 
hard 
‘urs- 
Sims 
well 
fired 
ound 
rded 
pay- 
e in- 
ectly 
ired. 
intiff 


n to 
»tion 
ina 
tion 
, not 
iola- 
esti- 
king 
from 
piece 
iches 
shed 
two 
dis- 
*ss— 
n for 
| by 
n the 
ular. 
ul in 
ored 
it be 
— did 
ht of 
er of 
ver- 
ntra- 
ising 
ation 
rked 
from 
that 
ad a 
rea- 
r his 
jury 
» the 
force 


ER 

















as might be necessary to repel the attack. .. . 
The undisputed facts show that Sims came 
to his death, directly or indirectly, because 
of law violations which were the proximate 
cause. It was unreasonable for the jury to 
find otherwise.”—Union Central Life Insur- 
arce Company v. Sims. Arkansas Supreme 
court June 25, 1945. 10 CCH Lure CAseEs 
1065. 


Hill, Fitzhugh & Brizzolara, for appellant. 


R. A. Young, Jr., Pryor & Pryor, Partain, Agee 
& Partain, for appellee. 


WAR RISK EXCLUSION CLAUSE— 
DEATH FOLLOWING APPENDECTOMY 


(CALIFORNIA) 


Death from natural cause while in 
military service 
Absolute v. partial exemption 


A rider, which was part of the policy in 
question when it was issued, provided that 
the 

“policy is issued and accepted upon the express 
agreement that the liability of the Company 
shall be limited to the amount specified below 
if the death of the Insured occurs: ... (2) From 
any cause while the Insured is serving outside 
the states of the United States, the District of 
Columbia, and Dominion of Canada in the mili- 
tary, naval or air forces of any country at war 
(declared or undeclared) or within six months 
after the termination of such service if death 
be caused from any wounds, injuries or disease 
received or suffered while in such service; .. . 
In event the insured’s death should occur under 
any of the conditions defined above, the Com- 
pany’s liability under this policy shall be a 
single sum equal to the premiums actually paid 
on this policy with compound interest at the 
rate of 3 percent per annum... ,”’ 


The insured, while serving with troops, 
died in an army hospital in Alaska of an 
embolism following an appendectomy. In a 
suit upon the policy the trial judge decided 
that the insured’s death from natural causes 
while serving in Alaska was not a risk as- 
sumed by the insurer and awarded judg- 
ment only for the return of the premiums 
plus interest. Appellant attacked this con- 
clusion and contended that it was the mean- 
ing and intent of the contract to insure 
against death caused by ills common to 
everyone, whether in the service or not, 
and that the exclusion or exemption applied 
only in case of death from a cause con- 
nected with war and its hazards and perils. 
He argued that “The words ‘From any 
cause’ when read in connection with the 
heading of the rider attached to the policy 
—‘Aviation and War Risk Exclusion Rider’ 
mean no more than that the liability of the 
insurer shall be limited when the death of 
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the insured is occasioned by, incidental to 
or proximately caused by military activities, 
and not where it has been due to natural, 
ordinary or accidental causes.” The ques- 
tion is new in this state. It was agreed by 
both sides and recognized in the decisions 
that there is a diversity in the holdings, 
arising not because one group of states 
follows one line of decision and another 
group follows another, but because of the 
difference in the wording of the policies 
themselves. The cases fall, broadly, into 
two groups, one holding that the status of 
the insured as a soldier or sailor is determi- 
native, the other that the cause of death is 
determinative. The court was satisfied from 
a reading of paragraph 2 by itself that it 
was free from any ambiguity or uncertainty, 
and that it meant precisely what it said. In 
the first place, it did not attempt to create 
an absolute exemption because of military 
or naval service, per se; it set up only a 
partial exemption, the limitation being geo- 
graphical in character. It is only “while the 
Insured is serving outside the states of the 
United States, the District of Columbia, and 
Dominion of Canada” that the exemption 
is operative. Even while serving in time of 
war within that area the insured seemingly 
would be covered whether death resulted 
from natural causes or, for instance, from 
wounds or injuries received in maneuvers 
while training or in actual combat. This 
seemed to be the plain and natural meaning 
of the language. Secondly, the use of the 
words “From any cause” made it doubly 
clear that death from injuries received in 
combat, or as a consequence of actual war- 
fare, could not possibly have been contem- 
plated as the sole ground of exemption. 
Those words show a studied attempt to 
get away from the constricted meaning for 
which appellant contended. No broader or 
more comprehensive phrase could well have 
been chosen. Moreover, these words, “From 
any cause” or words of similar import, are 
not found in any of the policies involved in 
the authorities relied on by the appellant. 
This language, in the court’s opinion, when 
read by itself meant just what the trial judge 
held it to mean, namely, that death “from 
any cause,” however remote from, or un- 
related to, actual hostilities is within the 
limitation of liability if it occurs under the 
conditions named. Judgment in favor of 
the insurance company was affirmed.—Coit, 
Admr., etc., Appellant v. Jefferson Standard 
Life Insurance Company. California Dis- 
trict Court of Appeal, First District, Di- 
vision Two. September 19, 1945. 11 CCH 
Lire Cases 120. : 

H. F,. Chadbourne, Anthony S. Devoto, for ap- 
pellant. 

Keesling & Keil, for respondent. 
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CHIROPRACTRY IS THE PRACTICE 
OF MEDICINE 


(WISCONSIN) 


@ Malpractice 
Bandaging and diathermic treatment 
Competency of expert’s testimony 





How close are the boundaries of chiroprac- 
try and general medical practice? Can a 
medical practitioner testify as to the skill 
required to be used by a chiropractor in 
treating a patient? Mrs. Treptau went to 
the Behrens Spa, a hospital and sanitarium 
at Waukesha, for treatment of what she 
believed was a sprain of her right foot. 
A Dr. Dixon told her she needed vertebra 
adjustments and gave her several chiroprac- 
tic treatments. During the course of the 
treatments, the foot became increasingly 
swollen and painful. By palpation in com- 
bination with X-ray, a Dr. Behrens deter- 
mined that the patient was suffering from 
arthritis. Following his diagnosis, he tightly 
bandaged the foot and applied diathermic 
treatment for several days. Mrs. Treptau 
continually complained of the pain. Her 
foot became so swollen that it covered the 
upper part of the tight adhesive tape band- 
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PUBLIC ACCOUNTANTS CAN 
BE NEGLIGENT TOO: 
Preparation of income tax state- 
ment (Mo.) 


“SOAPY SPOT” CAUSES FALL 
IN STEAM ROOM: _ 
Athletic club’s liability (Wis.) 


TEAR GAS USED BY POLICE. 
MAN INJURES PRISONER: 
Negligence of policeman (Ariz.) 


WHEN IS A POND A DANGER. 
OUS INSTRUMENTALITY? 
Children drown in pool of water 


(W. Va.) 


WORKMEN’S HORSEPLAY AS 
COLLAT..RAL NEGLIGENCE: 
Contractor’s liability for fall on 

ice (N. J.) 
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age. It was black and blue and still ex- 
tremely painful. Mrs. Treptau finally asked 
two of the nurses to call a doctor, but no 
doctor was available except one of the chiro- 
practors, who refused to examine the patient 
because he did not know her. Mrs. Treptau 
begged the nurses to help her remove tne 
bandage, and when her foot was free, she 
immediately returned to her home and called 
a Dr. Wheelihan. He testified that he found 
her foot in a condition of threatened gan- 
grene which was the result of impaired 
circulation; that, in his opinion, the cause 
of the condition was the diathermy treat- 
ments (increasing the circulation) while the 
foot was wrapped in a tight bandage (con- 
stricting the circulation); and that the com- 
bination of the diathermy and the constrictive 
bandage was not the recognized proper 
practice in the community or any field of 
medicine. He further stated that such treat- 
ment accentuated the arthritic condition of 
the foot and resulted in the present injured 
condition of Mrs, Treptau’s foot, a condi- 
tion which was likely to be permanent. 


Defendant Spa contended that medical prac- 
titioners such as Dr. Wheelihan and a Dr. 
Werra, who both testified for Mrs. Treptau, 
were not competent to testify as to the de- 
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gree of care and skill required to be used 
by a chiropractor in treating a patient. The 
appeal court found no merit in this conten- 
tion, saying: “Plaintiffs (Mrs. Treptau and 
her husband) do not claim there was mal- 
practice on the part of the defendant while 
Behrens was engaged in the practice of 
chiropractry by chiropractic manipulation or 
adjustments of the spine. Instead, plaintiffs 
contend there was malpractice when he and 
his associates went beyond the practice of 
chiropractry and entered into the general 
field of the practice of medicine, by the 
application of the bandage to the foot and 
by giving in conjunction therewith, the dia- 
thermy heat treatments, neither of which 
was the practice of chiropractry or chiro- 
practic manipulation or adjustment of the 
spine. On the contrary, the application of 
the bandages and the heat treatments given 
in this case are part of the general practice 
of schools of medicine, and, in so far as 
there was thus an invasion of the general 
field of that practice, the methods thus used 
by defendant’s employgs in diagnosis and 
treatment were subject to the rules applic- 
able in the practice of medicine and sur- 
gery. ... Consequently, there was applicable 
in this case the rule that the considered 
opinion of a qualified member of the pro- 
fession of medicine and surgery is competent 
and proper to determine and testify as to 
whether or not the treatment given consti- 
tuted the required degree of care and skill 
which physicians in good standing in the 
community usually exercise.” Emphasizing 
further the common ground between chiro- 
practry and the general practice of medicine, 
the court cited Juechler v. Vogimann: “When 
a chiropractor assumes to diagnose and to 
treat disease, he must exercise the care and 
skill in so doing that is usually exercised by 
a recognized school of the medical profes- 
sion. . . . Diagnosis is ordinarily assumed 
and performed by licensed medical or osteo- 
pathic physicians. But it may be assumed 
by others, and it is held that the practice of 
chiropractic is the practice of medicine.” 
(Italics supplied.) Judgment for Mr. and Mrs. 
Treptau was affirmed.—Treptau, et al., plain- 
tiffs, respondents v. Behrens Spa, Inc., Wis- 
consin Supreme Court. Filed October 16, 
1945. 12 CCH Nec.icence Cases 748. 


INFANT BURNED IN DIATHERMY 
TREATMENT 


(SOUTH DAKOTA) 


®@ Chiropractor’s liability 
Degree of care required 





One April morning chiropractor Isaak was 
called to the bedside of the Hansens’ infant 
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daughter, Dorene. Finding her in a con- 
vulsive condition, he gave her a chiroprac- 
tic treatment by manipulation. The child 
recovered from the attack, but in the after- 
noon had another convulsion. The doctor 
tried for a hour to give chiropractic manipu- 
lation, but was unable to give an effective 
treatment because of “the rigidity and jerky 
condition of the muscles of the child’s body”, 
and “in order to make a chiropractic man- 
ipulation or adjustment more effective,” a 
diathermy treatment was given by means of 
a short wave machine. One of the padded 
electrodes was applied to Dorene’s back 
and the other to her abdomen. The chiro- 
practor then turned on the electric current. 
He testified that he stood beside the child 
and that he felt the portion of her body 
under the pad to see whether too much 
heat was accumlating. “It felt to me like 
there was too much heat accumulating in 
the skin and I went and turned the ma- 
chine off before it had run for twelve min- 
utes and investigated, and when I took 
the pad off there wasn’t any flesh come off 

but the skin looked red, like a burn.” 
Such was his description of what proved 
to be a third degree burn on Dorene’s 
back. He admitted that “if the machine is 
improperly operated, it is possible to burn 
the human body.” A physician qualified as 
an expert testified that if a diathermy treat- 
ment is properly applied, it will not result 
in a burn. There was a direct conflict in 
the evidence as to the degree of care used 
by the chiropractor. Mr. Hansen testified: 
Q. You say he didn’t lay his hand on the baby 
after he started the machine? A. The only 
place he ever layed his hand was on top of that 
pad and not under it. Q. You are sure of that? 
A. The only time he ever put his hand under 


there was when he took the pad off and she was 
burned. 


As to the length of the treatment (twelve 
minutes being the ordinary length of time), 
Mrs. Hansen testified: 

Q. How long did Dr. Isaak keep the short wave 
apparatus applied to Dorene’s back and abdo- 


men? A. I don’t know. I would say it must 
have been twenty minutes anyway. 


In the lower court, judgment was entered, 
on a directed verdict, for defendant Isaak. 
The appeal court disagreed, being of the opin- 
ion that “the jury could have found that 
the treatment was not given as defendant 
testified. The character of the injury in 
connection with other facts and circum- 
stances and the fair inferences which the 
jury could draw from them constitute sub- 
stantial credible evidence and would have 
sustained a verdict for the plaintiff. It was 
not necessary that negligence be shown by 
direct and positive testimony to specific 
acts of negligence during the course of the 
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treatment. It may be inferred from proven 
facts.” Judgment for defendant was re- 
versed.—Hansen, etc., plaintiff, appellant v. 
{saak. South Dakota Supreme Court. Filed 
on 13, 1945, 12 CCH NecLiceNce CASEs 


Parliman & Parliman, Danforth & Danforth, 
Sioux Falls, S. D., for plaintiff, appellant. 


Owen C. Donley, Elk Point, S. D., for defendant, 
respondent. 


MORON BURNS DOWN 
LUMBER YARD 


(NEW YORK) 


@ Mental patient escapes from state 
school 
State’s liability 
Property damage 

Born of a mother who had been in a state 
institution for mental delinquents, Flood had 
a bad start in life. His chronological age had 
no trouble keeping several years ahead of 
his mental age, and after nine years in 
existence, he was sent to an orphan asylum, 
where he made something of a name for 
himself by a long record of escapes. He 
proved no less an escapist when he was 
sent to the Rome State School, the record 
showing eight or nine times, although Flood 
himself insisted that the number was fifteen 
or twenty. It was found necessary to keep 
him in a locked ward, but apparently locks 
do not a prison make, for he continued his 
sudden departures, being picked up on the 
occasion of the last escape in the vicinity 
of the Wassaic State School. He was taken 
to the Wassaic institution and put under the 
charge of a nurse who was not informed of 
his proclivities, although his record was 
known to those in charge of the school. One 
day the nurse permitted Flood and some 
companions to go to the basement to smoke. 
She lighted the cigarettes, as the patients 
were not allowed to have matches in their 
possession. The basement windows being 
unguarded, Flood managed to escape—tak- 
ing with him some of the prohibited matches. 
The temperature was sub-zero and Flood 
was not warmly dressed. Entering a build- 
ing, he kindled the fire which destroyed the 
lumber yard and buildings of a Mr. Wathley. 
Commented the court: “The State, its em- 
ployees and agents failed to exercise reason- 
able care to prevent Flood’s escape, and 
negligently permitted him, in violation of 
the rules of the institution, to have matches 
in his possession, .. . The State seeks to 
avoid responsibility . . . because upon pre- 
vious escapes he had not committed major 
crimes or been guilty of vicious acts... . 
To make the State liable for the damage, it 
is not necessary that the negligent agents 
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and officials should have anticipated the 
exact nature of the act which would bring 
loss to others, for they knew that this young 
man, upon whose mind the light of reason 
had never fully dawned, was dangerous to 
the welfare of the public, and being light- 
ly clad and out of doors in sub-zero weather, 
would not hesitate to enter a building for 
warmth and possessing matches, to light a 
fire.” The court reversed the lower court’s 
judgment dismissing the claims of Wathley 
and the insurance companies which had part- 
ly paid for the losses.—Excelsior Insurance 
Co. of N. Y., claimant, appellant v. The 
State of New York; Liverpool and London 
and Globe Insurance Company of Liverpool, 
England v. Same. Wathley v. Same. New 
York Supreme Court, Appellate Division, 
Third Department. June 29, 1945. 12 CCH 
NEGLIGENCE Cases 727. 


John E. Mack, Poughkeepsie, N. Y., for claim- 
ants, appellants. 

Nathaniel L. Goldstein, Atty. General, Orrin G. 
Judd, Solicitor General, Wendell P. Brown, 
First Asst. Atty. Genenal, and Edward L. Ryan, 
Asst. Atty. General, Albany, N. Y., for re- 
spondent. 


MULE FRIGHTENED BY NOISY 
LOCOMOTIVE 


(GEORGIA) 


@ Railroad’s liability 
Duty of railroad defined 


How much noise may a locomotive make? 
Certainly it should not go around discharg- 
ing its steam and blowing its whistle with- 
out restraint when, even in this automotive 
era, an occasional milk-wagon mare or time- 
worn mule may be scared witless by undur 
alarm—to the misfortune of his driver. 
Here’s a case in point. On October 7, 1944, 
at about 10:30 in the morning, Mrs. Hutche- 
son, together with Mrs. Vickers and the 
Vickers baby, were riding in a mule-drawn 
wagon on a road along a railroad track. The 
mule, though twenty years old, was “well 
broken, gentle, roadworthy, and not subject 
to fright from usual noises encountered in 
ordinary road travel.” As the wagon ap- 
proached an intersection, a locomotive 
standing on the track let forth a loud blast 
of steam from the cylinder valve on the side 
near the mule. Frightened by the unusual 
noise, the mule tried to run away but Mrs. 
Hutcheson managed to get him under con- 
trol without injury to any of the occupants 
of the wagon. Before she could drive out 
of the vicinity, however, the locomotive 
began to move. Suddenly it again emitted 
a blast of steam and accompanied it with 
several shrill whistles in rapid succession. 
Terrified at this conglomeration of unusual 
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noises, the mule jerked away from the rail- 
road track, throwing Mrs. Hutcheson from 
the wagon and breaking her leg. While she 
lay on the street “frightened and writhing 
in agonizing pain”, and while the mule was 
running away with Mrs. Vickers and the 
Vickers’ baby, the railroad employees drove 
the locomotive away from the scene with- 
out making any attempt to help the injured 
woman or to stop the runaway mule. 


As to whether the agents of the railroad 
made the locomotive whistle and discharge 
steam negligently, unnecessarily, and in vio- 
lation of state law, the appeal court said: 
“The defendant (railroad) owed the plaintiff 
no statutory duty to refrain from discharg- 
ing the steam or blowing the whistle under 
the situation as depicted in the petition. 
Nevertheless, the defendant did owe the 
plaintiff the duty under the general rule of 
negligence, to operate the locomotive in the 
usual and ordinary manner with no more 
noises than were necessary and incident to 
the operation of its locomotives. The de- 
fendant did owe the plaintiff the duty not to 
invade her rights on the highway by a 
frightening and unnecessary discharge of 
steam from its locomotives or a loud and 
unnecessary blowing of the steam whistle 
several times in rapid succession. These 
allegations were sufficient to allege a cause 
of action and the (lower) court did not err 
in overruling the demurrers.” Judgment for 
plaintiff was affirmed. Now the air is cleared 
for definitions of “noises necessary and in- 
cident to the operation of locomotives.”— 
Atlanta, Birmingham & Coast Railroad 
Company v. Mrs. M. C. Hutcheson. At- 
lanta, Birmingham & Coast Railroad Com- 
pany v. M. C. Hutcheson (a companion case 
with the same decision). Georgia Court of 
Appeals. October 12, 1945. -12 CCH Nec- 
LIGENCE Cases 741, 744. 


Brandon, Matthews, Long & Nall, R. A. Moore, 
Douglas, Ga., for plaintiff. 


D. C. Sapp, M. D. Dickerson, Marshall Ewing, 
Douglas, Ga., for defendant. 


MUSKRAT WEARS OUT TOO SOON 


(DISTRICT OF COLUMBIA) 


@ Breach of “pn pe watranty 
Admission of coat in evidence 


Is the average juror a fit judge of whether 
the fur on a coat is worn off or merely mat- 
ted down? The court here thinks he is. 
After all, he’s probably seen his wife wear 
out several bargain-basement muskrats in 
record time. Or if “he” is a woman juror, 
so much better the fur-judging qualifica- 
tions. A $297.78 muskrat coat was involved 
in this case. The salesman had told plaintiff 
that the fur would wear well, and she be- 


1945 








lieved him! She began to wear the coat in 
the latter part of November. “She used 
it carefully, seldom wearing it on streetcars 
or buses, kept it on a hanger at her office 
and at home, and never exposed it to exces- 
sive wear or moisture.” But in spite of the 
saleman’s assurance and the careful treat- 
ment of the coat, by the latter part of Feb- 
ruary the fur was in such a worn condition 
that plaintiff took the coat back to defendant 
store, complaining that the fur had worn 
off around the neck, down the front, and at 
the ends of the sleeves; and that the lining 
had come loose at the bottom and the pockets 
unstitched. She was told that the fur had 
not worn off, but had matted down and 
needed brushing, and that the store would 
make some repairs at the end of the season. 
Plaintiff was adamant. The fur is worn off 
and I demand a refund of the money I 
paid, was the substance of her reply. Upon 
a rejection of her request, she left the coat 
at the store. 


Defendant produced two witnesses employed 
by it for a number of years as fur buyers, 
who testified that the coat showed no more 
than the natural result of a season’s wear. 
Defendant contended that the failure to meet 
its expert testimony with evidence of like 
character (plaintiff's testimony being ad- 
mittedly non-expert) should have resulted 
in a directed verdict in its favor. The coat 
itself, however, was shown to the jury in 
the course of the trial, and, in view of this 
fact, the appeal court saw no merit in de- 
fendant’s contention as to plaintiff’s lack of 
expert testimony. Said the court: “It is not 
improbable that the average juror would be 
able to determine by inspection or on exam- 
ination, whether the fur had worn off or 
was matted down, and would reject any tes- 
timony, expert or otherwise, at variance with 
the results of his own observation. When 
the issue of fact is the condition of such an 
article, the introduction in evidence of the 
thing itself, to enable a jury to observe 
its condition, is competent and persuasive 
evidence.” As for the salesman’s assurance 
that the fur would wear well, the court said: 
“Our statute adopts the provision of 
the Uniform Sales Act that where goods are 
sold for a purpose made known to the seller 
and the buyer relies on the seller’s skill and 
judgment ‘there is an implied warranty that 
the goods shall be reasonably fit for such 
purpose.’ ... Clothing, especially an article 
of luxury such as a fur coat, is purchased for 
appearance as much as, if not more than, for 
comfort. Defects in material usually do not 
become manifest until the article is worn. . . . 
Where defects develop in so relatively a short 
time [as in this case], evidence of the durabil- 
ity of comparable objects is not required. . . . 
We think it was competent for the jury to 
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decide whether the coat, in the condition in 
which they saw it after three months’ wear, 
was ‘reasonably fit’ for the purpose for which 
it was sold.” Judgment for plaintiff was ac- 
cordingly afirmed.—Woodward & Lothrop, 
appellant v. Heed. Municipal Court of Ap- 


peals, District of Columbia. October 17, 
1945. 12 CCH Necuicence Cases 765. 


Cornelius H. Doherty, for appellant. 
Russell D. Miller, for appellee. 


PUBLIC ACCOUNTANTS CAN BE 
NEGLIGENT TOO 


(MISSOURI) 


@ Preparation of statement for income 
tax 


Measure of damages 





Accountants, being human in spite of income 
tax regulations, are understandably guilty 
now and then of errors in calculation and 
counsel. Plaintiff in this case sought $15,000 
damages for the negligence of public ac- 
countants in preparing and auditing books 
and statements made in connection with an 
income tax return. Plaintiff had hired de- 
fendants to prepare for her a set of books 
which would reflect clearly the value of her 
securities for the purpose of determining 
gains or losses under the income tax laws 
upon a sale of such securities and to prepare 
her income tax return for the year 1940. 
Her petition alleged that in November, 1940, 
defendants falsely represented to her that 
she had realized a taxable profit resulting 
from the sale of shares of North American 
Company stock and advised her that under 
the income tax laws, she had the right to 
sell other securities at a loss during 1940 for 
the purpose of off-setting such loss against 
the profit which defendants said plaintiff 
had made on the sale of North American 
stock; that defendants represented that making 
the sales of other securities at a loss would 
reduce her income tax liability; that as a 
result of making such sales, plaintiff received 
for such stocks an amount less than they 
had originally cost; and that defendants, in- 
stead of correctly recording the proper cost 
to plaintiff of the North American stock, 
recorded the cost at a value which was less 
than its proper cost, thus making it appear 
that plaintiff had realized a taxable gain 
on the sale of North American stock, when 
in fact she had sustained a capital loss on 
the sale. By selling such securities in 1940, 
plaintiff was deprived of her right to off-set 
in any following year any losses which might 
be sustained by her in the sale of the stock. 
Plaintiff first learned that the North Amer- 
ican stock was sold at a gain instead of a 
loss on November 1, 1941, at which time 
the market value of the securities she sold 
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during the months of November and Decem- 
ber, 1940, was greatly in excess of the amount 
she had realized from their sale. Plaintiff 
maintained that she was entitled to recover 
this difference between the 1940 sale price 
and the November 1, 1941, market value. 
Demurrers were sustained to plaintiff’s third 
petition, and plaintiff appealed from the 
judgment of dismissal entered. 


The appeal court was of the view that the 
petition stated facts from which actual dam- 
age to plaintiff could be found and that the 
measure of damages should be the difference 
between the sale price and the cost of re- 
storing plaintiff to her original position. 
While defendants’ negligence caused plain- 
tiff to sell the stocks and to refrain from 
repurchasing them in less than thirty days 
thereafter, she had no reason for failure to 
repurchase the stocks after the thirty-day 
period had elapsed. Therefore, plaintiff was 
entitled to recover the difference between 
the sales price of her stocks and the cost 
of replacing them within a reasonable time 
after the expiration of the thirty-day period. 
Judgment of dismissal was reversed and the 
cause remanded.—Rassieur, plaintiff, appel- 
lant v. Charles et al. Missouri Supreme 
Court, Division No. One. Filed June 4, 
1945. 12 CCH NeEc.icence CAsEs 721. 


“SOAPY SPOT” CAUSES FALL IN 
STEAM ROOM 


(WISCONSIN) 


e“Safe-place” statutes 
Athletic club’s liablity 
Type of tile used 
Pitch of floor 


After taking a shower, Mr. Shumway “en- 
tered the steam room naked to sit awhile, 
which is the way the room is customarily 
used.” While he was relaxing on the bot- 
tom step of a series of steps to the side 
of the drainage surface, another patron en- 
tered from the shower room, turned on 
more steam, and stood for a few minutes 
to let the soapy water drain from his body, 
although a posted notice warned users of 
the shower room to remove soap from their 
bodies before entering the steam room. Mr. 
Shumway noticed the soapy spot left on the 
floor. When he got up to leave, he took 
a step or two onto this soapy spot, “his 
feet went forward from under him and he 
fell backwards striking his head on the edge 
of the step where he had been sitting.” 


Mr. Shumway brought an action under the 
“safe-place” statutes to recover damages for 
his injuries. The jury was discharged for 
lack of agreement, and the court ordered the 
case placed upon the calendar for trial before 
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the next panel. Defendant club then gave 
notice that it would renew its previous mo- 
tion for a directed verdict, and plaintiff 
Shumway moved for leave to amend the 
complaint. On the hearing of these motions, 
the court vacated its order for retrial, de- 
nied the motion to amend, and granted 
defendant’s motion for a directed verdict. 
The appeal court cited the “safe-place” stat- 
utes as requiring defendant to construct 
and maintain the floor of the steam room 
as free from danger to frequenters as the 
nature of the room permits. Plaintiff main- 
tained that because of the smoothness of the 
tile, the degree of the decline of the floor 
towards the outlets for water, the absence 
of rubber matting, and the lack of proper 
attention to keep the floor free from soap, 
defendant’s floor is less safe for use than 
it would be if it were constructed with a 
smoother surface and less decline, and were 
covered with a rubber matting and kept free 
from soap. Said the court: “On the appel- 
lant’s own statement, the respondent is ab- 
solved from want of care to remove the 
soapy condition of the place where appellant 
slipped, as respondent did not know of its 
presence and it had not been in existence 
long enough to give constructive notice of 
it. . . . The tile used was an unglazed 
tile three inches square. The evidence 
is undisputed that tile like that used is in 
common use in public steam and shower 
rcoms in Milwaukee [where the steam-room 
accident occurred], and architects testified 
without dispute that its use was proper con- 
struction in bathrooms, shower rooms, and 
steam rooms, As to use of a rubber 
mat, there is testimony that such mats are 
used on the floor at the edge of the re- 
spondent’s swimming pool and at other flat 
places in the building and evidence that 
they are used in bathrooms of private resi- 
dences, but none that they are used in 
steam rooms or showers in other public 
buildings of the city. There is also evidence 
that use of a rubber mat affords more oppor- 
tunity for accumulation of bacteria and is 
therefore less sanitary.” Testimony was 
also available to the effect that the pitch 
of the floor was according to proper con- 
struction. Accordingly, the court was of 
the opinion that the evidence failed to raise 
issues for jury determination, and the judg- 
ment of the lower court for defendant was 
affirmed.—Shumway, appellant v. Milwaukee 
Athletic Club. Wisconsin Supreme Court. 
Filed October 16, 1945. 12 CCH NEGLIGENCE 
Cases 753. 

H. A. Sawyer, Andrew W. Brunhart, Milwaukee, 
Wis., for appellant. 


Raymond J. Moore, Milwaukee, Wis., for re- 
spondent. 


1945 


NEGLIGENCE 





TEAR GAS USED BY POLICEMAN 
INJURES PRISONER’S EYES 


(ARIZONA) 


© Negligence of policeman 
Police chief’s liability 
Giving of bond 


Should a policeman be required to give bond 
for the protection of persons he might injure 
in the course of performing his duties? He 
isn’t in the City of Globe, Arizona—to the 
misfortune of at least one young man. Be- 
tween eleven and twelve o’clock on the night 
of November 16, 1942, policeman Self, in 
arresting the young man, named Russell, 
discharged a tear gas pencil at Russell 
in such a fashion as to cause an injury to 
the youth’s eyes. Self took Russell to the 
city jail, where Russell repeatedly asked 
for a physician, although neither Self nor 
any other officer heard his call. On the 
morning following the arrest, George Glas- 
cow, the chief of police, promptly took the 
young man to a doctor and later discharged 
him. Glascow was, at the time of the 
trouble, at home in bed, and although he 
had a phone, no one bothered to phone him. 
As a result of the tear-gas injury, Russell 
lost his left eye. The police chief had been 
appointed by the mayor and city council 
and had given bond for the faithful per- 
formance of his duties, his bondsman being 
defendant insurance company. The city 
council had also appointed Self as a police- 
man, but had not required a bond of him. 
Plaintiff Russell brought an action for dam- 
ages against all three parties, and the jury 
returned a verdict against Self and against 
the insurance company in the amount of 
the bond written for the police chief. There- 
after, a motion for judgment notwithstanding 
the verdict was granted. The only defend- 
ant involved on the appeal was the insur- 
ance company. 


Ruling that each policeman is a_ public 
servant and that the police chief is not 
responsible for the acts of his deputies un- 
less he has directed such acts to be done 
or has personally cooperated, the appeal 
court concluded: “While it is regrettable 
that there is no remedy for this young man 
who has served his country as a soldier, and 
now had the misfortune of losing one eye 
and an injury to the other one, yet the law 
does not permit holding the bondsman for 
the chief of police ., and to open the 
door in order to allow this worthy young 
man to get restitution would be rendering 
an opinion that would be against the law. 
As shown under Sec. 16-210 . . ., which 
section is under the chapter pertaining to 
cities and towns, the common council of 
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the City of Globe could require its deputies, 
such as the defendant Self, to give bond 
for the protection of persons who might be 
injured, as this plaintiff was. It would 
be fitting for such officials to require bond 
of all of its peace officers.” The court 
affirmed the judgment for defendant.—Rus- 
sell, appellant v. Glascow et al. Arizona 
Supreme Court. October 1, 1945. 12 CCH 
NEGLIGENCE CAsEs 710. 

Struckmeyer & Struckmeyer, Phoenix, Ariz., 
for appellant. 


Jennings & Salmon, Ozell M. Trask, Phoenix, 
Ariz., for appellee, American Employers’ In- 
surance Company. 


WHEN IS A POND A 
“DANGEROUS INSTRUMENTALITY”? 


(WEST VIRGINIA) 


@ Children drown in pool of water 
“Attractive nuisance” doctrine 
Dangerous instrumentality 

“An artificial pool of water, or pond, is not 
per se a ‘dangerous instrumentality’”, at 
least not in West Virginia, where the “at- 
tractive nuisance” doctrine is not recognized. 
So when children drown in a West Virginia 
pond, unless the pond is more dangerous 
than usual, the owner of the premises upon 
which the bond is located cannot be held 
liable. The question in the pair of cases 
being considered here was whether the dam 
in which two children, one twelve and one 
fourteen years old, lost their lives was such 
as to be termed a “dangerous instrumen- 
tality.” Plaintiffs described the artificial 
pool as being “one hundred feet long, 
twenty to twenty-five -feet high, and of a 
width at the top of forty-six feet at the east 
end, twenty-six feet at the west end and ten 
feet at the spillway near the center, with 
the water side concreted for the full length 
of the dam and sloping at an angle of forty- 
five degrees.” The pool was further de- 
scribed as extending for three hundred and 
fifty feet along and adjacent to a public 
highway, the water reaching a depth of 
from twenty to twenty-five feet. Could a 
dam or pool of such construction, no other 
features being described, be judged a “dan- 
gerous instrumentality”? The court of com- 
mon pleas found that the pool was 
not unusually dangerous and that defend- 
ant owner was not liable for the deaths of 
the children. The defendant’s demurrers 
having been thus sustained, the cases were 
certified to the circuit court, which found 
the decision of the court of common pleas 
clearly right, and which, in turn, certified 
to the supreme court of the state the ques- 
tions of law arising upon the demurrers. 
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Said the court on the question of ponds as 
dangerous instrumentalities: “The mere 
existence of an unguarded pool, pond, or 
reservoir of water, natural or artificial, on 
land does not of itself render the owner lia- 
ble for the death of a child drowned therein. 
Such pools exist on every stream of 
even moderate size in this state. Artificial 
pools are not in themselves more dangerous, 
No statute or principle of law requires the 
owner of land on which such pool exists to 
protect or warn trespassers, adult or infant, 
against injuries which may result from their 
use of the same. Of course, if some feature 
or element of the instrumentality or prem- 
ises operates as a hidden danger or trap, 
liability may arise against the owner.” As 
to whether or not the dam under considera- 
tion was unusually dangerous, the court 
said: “There are no facts pleaded ‘ 
which would indicate that the pool or dam 
in question was more dangerous than an 
ordinary pool or dam would inherently and 
unavoidably be. The depth of the 
water itself does not constitute an extraor- 
dinary element of danger if not concealed, or 
otherwise deceptive.” The proximity of the 
pool to the highway the court found of no 
moment since the children came to their 
deaths while playing and swimming in the 
water. The court found that the demurrers 
were properly sustained in both cases.— 
White, Admx., etc. v. Kanawha City Co.; 
Austin, Admr., etc. v. Same. West Virginia 
Supreme Court of Appeals. Filed May 8, 
1945. 12 CCH Necticence Cases 625. 
Lee, Blessing & Stied, T. G, Nutter, Charleston, 
W. Va., for plaintiffs. 


Kay, Casto & Amos, Steptoe & Johnson, Char- 
leston, W. Va., for defendant. 


WORKMEN’S HORSEPLAY AS 
COLLATERAL NEGLIGENCE 


(NEW JERSEY) 


© Fall on ice 
Contractor’s liability 
Status as independent contractor 


Mr. and Mrs. Rosenquist contracted with 
3rookdale Homes, Inc., for the construction 
ofahouse. Although the written agreement 
provided that the Brookdale Homes would 
make conveyance on a definite date, the 
house was not finished by that time. The 
Rosenquists, however, took their title and 
moved in, with the understanding that the 
construction work would be completed as 
promised. The walk from the curb to the 
house was unfinished, some planking having 
been laid to the front doorway. Early on 
the day of Mrs. Rosenquist’s accident, some 
workmen had been mixing concrete and had 
obtained water by attaching a hose to a 
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nearby faucet. They indulged in some 
horseplay, squirting water on each other, 
and left the hose on the ground, letting 
water flow over the planking. A sudden 
drop in temperature froze the water on the 
planks, a light snowfall covered the ice, and 
Mrs. Rosenquist fell, thanks to the elements 
and the horseplaying workmen. 


Defendant Brookdale Homes contended that 
the negligent workmen were employees of 
an independent contractor, a Mr. Berkowitz, 
with whom defendant had contracted for 
the completion of certain brickwork. On 
the basis of evidence that defendant had 
promised to complete the construction work 
on the Rosenquists’ house and that one of 
defendant’s employees supervised the con- 
struction and handled all complaints, the 
lower court held that the defense of inde- 
pendent contractor was unsupported, since 
defendant did not relinquish the right of 
control over the work being done by Mr. 
Berkowitz. The appeal court disagreed, say- 
ing: “The undisputed evidence is that Brook- 
dale Homes, Inc., did not reserve the right 
to direct the manner in which the work 
subcontracted to Berkowitz should be per- 
formed. There was testimony by the presi- 
dent of the defendant company that he 
promised to finish the uncompleted work; 
that it would be completed as soon as the 
weather permitted; that Mr. Grobert, the 
superintendent of the defendant company, 
took care of any complaints. It is not a 
reasonable inference to be drawn from this 
testimony that Brookdale Homes, Inc., re- 
tained the right to direct the manner in 
which the particular task should be per- 
formed. A promise to finish the uncom- 
pleted work and the fact that Mr. Grobert 
took care of any complaint does not spell 
out such control of the manner of perform- 
ance of the work as to deprive Berkowitz 
of the status of an independent contractor. 

The governing rule is that 
‘an employer of an independent contractor 
is not liable for bodily harm caused by 
any negligence of the contractor which does 
not affect the result which the employer is 
under a duty to have attained but consists 
solely in the improper manner in which the 
contractor does the detail of the work neces- 
sary to attain such result.’ The obligation 
of Brookdale Homes, Inc., was to build a 
duplicate of a specified house and there is 
no evidence that the work which Berkowitz 
was nerforming fell short of the standard 
which the contract of Brookdale Homes, 
Inc,. with the Rosenquists called for. The 
negligence, if any, of the employees of Berko- 
witz was collateral negligence and we find 
a pertinent comment . to wit: ‘The 
negligence of a contractor in the course of 
performing work entrusted to him by his 
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employer, which does not make the result 
fall short of that which it would be the 
employer’s duty to attain, had he done 
the work himself, is collateral negligence.’ The 
rule governing this case is stated in Mann 
v. Max, 93 N. L. J., to the effect ‘that 
where one employs a contractor exercising 
an independent employment and hiring his 
own servants to do a work not in itself 
a nuisance, the contractor alone is liable 
for an injury resulting from the negligence 
of himself or his servants, unless the em- 
ployer is in default in selecting an unskilful 
or an improper person as contractor.’ ’ 
Under the situation exhibited by the proofs, 
it was error to have denied the defendant’s 
motion to direct a verdict in its favor.” 
Judgment for the Rosenquists was reversed. 
—Rosenquist et al., plaintiffs, respondents 
v. Brookdale Homes, Inc. New Jersey 
Court of Errors and Appeals. Filed Sep- 
_— 27, 1945. 12 CCH NeGLIGENCE CASES 
31. 


Who’s Who in This Issue 


KENNETH R. THOMPSON— 


Has written extensively on practically every 
field of aviation law. He continues his pres- 
ent series for the JOURNAL with an article 
on “Common Carriers in the Air,” at page 643 
of this issue. He is associated with Duncan 
and Mount of New York City. 


EDWIN BORCHARD— 


Professor of Yale, Yale University Law 
School. His text, Declaratory Judgments, is 
definitive on its subject. Among his con- 
tributions to law periodicals on the subject, 
his paper “Discretion to Refuse Jurisdiction 
of Actions for Declaratory Judgments”, 
which appeared in 29 Minnesota Law Re- 
view 677, should interest insurance lawyers. 


WALTER T. BIE— 


LL.B., University of Michigan, 1913. Since 
his admission to the Wisconsin bar, has en- 
gaged in active practice in Green Bay, Wis- 
consin, with the exception of two years’ 
service in World War I as lieutenant of 
field artillery. A member of the County, 
District, State, and American Bar Associa- 
tion, the American Judicature Society, and 
the International Association of Insurance 


Counsel. His practice consists principally 
of railroad, insurance and public utility 
litigation. 
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